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REPORT OF INDEPENDENT COUNSEL TO ALASKA PERSONNEL BOARD

This report is being issued with respect to three related and consolidated matters
pending 'before the Alaska Personnel Board (Board). The first matter is before the Board as a
consequence of Governor Palin’s ethics disclosure pursuant to AS 39.52.210(a)(2) m which the -
Governor seeks the guidance of the Board as to whether the circumstances leading to her
proposed transfer of the Commissioner of Public Safety to the position of Director of the Alcohol
Beverage Control Board vicﬂated the Alaska Executive Branch Ethics Act. (Ethics Act) AS
39.52.010 - 965. The second consolidated matter before the Board concerns a complaint and
~ amended complaint ﬁle.d with the Board by the Public Safety Employees Association (PSEA)
alleging that the Governor and others violated the Ethics Act by impermissibly accessing and
disclosing confidential personunel and workers’ compensation records of one of its members
Trooper Michael Wooten. The PSEA’s amended complaint added the allegation that the Ethics
~ Act was violated by the Governor and othe;s through engaging in countinuous and systematic
efforts to have Trooper Michael Wooten terminated from his employment. Finally, former
Commissioner of Public Safety Walter Monegan filed a “Request for Due Process Reputational
Hearing” before the Board secking a public hearing in connection with these matters to clear his

name and protect his reputation.

SCOPE OF THE REPORT

The first task of Independent Counsel is to review the legal sufficiency of the
matters presented on their face. AS 39.52.310(d). In this case, after doing so, Independent
Counsel found that the filing of the Governor was legally sufficient and merited review to
determine from the evidence if there was probable cause to conclude that the Governor violated

any provision of the Ethics Act in dismissing Commissioner Monegan from his position as




Commissioner of the Department of Public Safety. Though the filing was submitted by the
Governor’s attorneys on ber behalf and not under oath, see AS 39.52.310(b), it is not clear
whether the filing of an Ethics Disclosure pursuant to AS 39.52.210, as opposed to a complaint
under AS 39.52.310, must be under oath. Instead of requiring that the Disclosure be resubmitted
under oath or dismissed, Independent Counsel ascertained at the ouiset tﬁat the Governor was
willing to submit to a plenary deposition under oath as to these matters making the issue moot.
‘The Governor was deposed on October 24, 2008. !

Independent Counsel also found that the amendg:d complaint of the PSEA could,
if supported by sufficient evidence, state a claim under the Ethics Act to the extent that state
officials disclosed or improperly used confidential information of another state employee, or
misused: their official position to deprive the employee-of the personal benefit of continued
employment with the State. Alaska Statute 39.52. 120, 140.

With respect to the complaint filed by Commissioner Monegan, Independent
Counsel finds that the request for a “reputational due process hearing” before the Board (or an
appointed administrative law judge) does not state a legally cognizable claim within thé
jurisdiction of tﬁe Board and should be dismissed on its face pursuant to AS 39.52.310(d). There

is no provision of the Ethics Act granting jurisdiction for the relief requested by Commissioner

' Contrary to some press reports suggesting that the Governor’s attempt to “file on herself” was some sort of clever
ruse, such a view materially misconstrues one of the purposes of the Ethics Act. AS 39.52.210 directly allows for,
and encourages, public officials to ask the Board for guidance as to whether their conduct, contemplated or already
taken, violates the Act. No negative connotation should be taken from this filing since public officials should be.
encouraged to seek such guidance. One of the duties of the Board, by statute, is to provide timely response to such
requests and it should endeavor to do so.

% For purposes of dismissal for lack of legal sufficiency under AS 39.52.310(d), Independent Counsel assumed that
depriving another of a personal benefit could state a claim. That is far from clear as discussed infra. The PSEA
complaint was not under oath. However, the complaint attached in support a transcript of a tape recorded
conversation the authenticity of which is not in dispute. Moreover, the complaint, as amended, so closely parallels
the Governot’s Notice to Attorney General, that it was accepted for review. See also, AS 39.52.310(a).




Monegan.” The jurisdiction of the Board is to review and adjudicate violations of the Ethics Act.
The Board has not been given jurisdiction to preserve reputations or hear defamation cases. Tﬁe
only authority cited by Commissioner Monegan in support of such jurisdiction does not support
his claim.*

In ;‘iddition 10 the matters Vspeciﬁcally' raised by the PSEA Amended Complaint
and the Governor’s Notice, the Attorney General or an Independent Counsel acting on his behalf,
has a duty under the law to follow up and investigate any discovered violation of the Ethics Act
and has a duty to report and refer to the appropriate state agency any potential violations of any
criminal statute or elections-related statute. Additional provisions of the Ethics Act also direct
the Independent Counsel to make recommendations to the government, where appropriate, if
other potential violations of law have occurred or could be prevented in the future.

THE BRANCHFLOWER REPORT

This report of Independent Counsel is issued under unique circumstances. The
conclusions that are reached here cannot fully do justice to the parties or to the public interest
without addressing in detail the conclusions contained in the Branchflower Repori to the
Legislative Council, Vol. 1 (October 10, 2008) (bereinafier Branchflower Report). The Board’s
investigation has been conducted against the backdrop of significant public interest and media
attention that resulted in part from the legislative investigation and the substantial controversy
that surrounded it. .

The Ethics Act provides for various potential sanctions including most often

imposition of a civil penalty or specific personnel action up to and including termination. AS

3 Mr. Monegan also requests that the Board rule as to whether Mr. Monegan has exhansted his administrative
remedies by this filing. Independent Counsel recommends that the Board decline to give an advisory opinion on the
issue. The maiter is simply not within the jurisdiction of the Board. Whether an administrative remedy exists before
some other state agency is for Mr. Monegan’s attorney to analyze.

4 State, Dept. of Military and Veterans Affairs v. Bowen, 953 P.2™ 888 (Alaska 1998).




39.52.410 — 460. However, as a practical matter, at the higher levels of government, often thf;
greatest sanction rgsulting from a finding of an ethics violation under the Ethics Act is public
exposure, public approbation and the poiitical cost that comes from a proven finding of the
existence of a violation. Civil penalties or other sanctions likely to be imposed in the normal
case are frequently less of a punishment than the p_ublic- eXposure to scrutiny.” In this matter,
there has already been a publically released finding by one lawyer, Stephen Branchflower, who
was hired by the Legislative Council. However, Independent Counsel has confirmed that the
legislative body has taken no action other than to release the Branchflower Repott and has not
taken a formal position on its merits or its validity and has not yet proposed to take any action.
Thus, thé findings of the Branchflower Report at this juncture are the findings of one attorney
who was not subject to an adversarial proceeding in which his findings could be testéd.
Nevertheless, the findings have been widely disseminated and have had one of the more serious
consequences (public exposure} which would normally attend a sustained finding by the Board
after an adversary hearing at which there are important procedural safeguards.®

Chief among these safeguards is the requirement that the Attorney General, or the
Independent Counsel, make a finding of whether there is probable cause that a violation has
occurred before he can proceed with an accusation. When Independeﬁt Counsel makes this
finding, he must be aware that upon filing an accusation he hés the burden of substantiating the

allegations by a preponderance of the evidence by calling witnesses in an administrative trial

* Civil penalties are a maximum of $5,000 per violation. AS 39.52.440,

® Nothing written here is intended as a criticism or comment on the Legislature’s clear right to conduct its
investigations, as has been confirmed by the Alaska Supreme Court. The legislature obviously has just as important
a role in conducting its investigations as does the executive branch. Legislative investigations can lead to legislative
reform, cap assist in holding officials from other branches of government publically accountable by exposing
conduct when there may not be the motivation or the mechanism to provide that accountability within the executive
branch. In extreme cases, the investigations can lead to, or be part of, constitutional impeachment proceedings
which are adversarial and have procedural safeguards. The point made here is that the legislature, except in the
narrowest of circumstances, (e.g., impeachment proceedings) is not an adjudicatory body and its findings, are not
subject to-being tested by the adversarial process.




presided over by a neutral administrative law judge, at which time the evidence is tested in the
traditional way through cross examination by the party accused who has the right to be
represented by counsel. AS 39.52.350, 360. The sufficiency of the evidence and any legal
interpretation of the Ethics Act are addressed in the administrative hearing, are subject to
) subsequent review by the Alaska Personnel Board, thereafter by a constitutionally appointed
judge of the Superior Court which hears any administrative appeal, and ultimately there is a right
of appeal to the Alaska Supreme Court. AS 39.52.370.

The legislative investigator had no such burden and was not subject to further
proceedings or review once the Branchflower Report was released. The Branchflower Report
was merely written and released to the public. While the initial probable cause determination
before the Board is similarly made by one attorney acting as an administrative prosecutor, this
détermination is made with the knowledge that following a filing of an accusation, the attorney
must prove any accusation filed with admissible evidence and support his legal reasoning to an
indepg:ndent tribunal in an adversarial setiing.

Because of the unique circumstance surrounding the Branchflower Report and its
wide dissemination, Independent Counsel believes that the public interest, the credibility of these
findings, and fairmess to the Governor and the Respondents requires that the Branchflower
Report be analyzed as the basis for these findings are explained. Some time and effort has been
taken to do so. In a very real sense, public opinions about the matters before the Board have
already been formed and conclusions about the matter have already issued about what the facts

are and how the law applies. Moreover, because Independent Counsel has reached materially




different conclusions than those contained in the Branchflower Report, the public and the
Respondents are entitled to know why.” |

There is another reason fo address the Branchflower Report in a detailed way in
the course of these findings. Independent Counsel had available to it all of the information
available to Mr. Branchflower due to the comity afforded by the Legislative Affairs Council to
the Personnel Board. But this report is based upon substantially more evidence than was
available to Mr. Branchflower. In addition to all of the sworn statements and other evidence that
. form the basis for the Branchflower Report provided to Independent Counsel by the Legislative
Council, Independent Counsel had access to thousands of additional e-mails, files and other
documents as well as the sworn deposition testimony of key officials that- were not relied upbn
by Mr. Branchflower. Thus fairness dictates that this report, based on additional evidence,
likewise be made public.

THE EVIDENCE EXAMINED

Indei)endent counsel reviewed an extensive amount of evidence as part of this
investigation. Tens of thousands of pages of relevant documents were sifted containing tens of
thousands of e-mails and other communications from various state departments and from the
private e-mail accounts of others. In the process of obtaining such evidence, the e-mail accounts
of the following individuals were frozen and searched: Governor Sarah Palin, Chief of Staff
Michael Nizich, Director of Boards and Commissions Frank Bailey, Special Assistant Ivy Frye,

Deputy Chief of Staff Randy Ruaro, former Chief of Staff Michael Tibbles, Legislative Director

7 This report is being writien with the expectation that the Board will authorize public release of this report. While
the initial phase of the investigation has been done confidentiaily, that was done becanse there was no way to
determine, in advance, the direction the investigation would take or whether the report could be writien without
doing violence to the rights of other potentially involved state officials to confidentiality pursuant to AS 39.52.340.
But the rights of public officials to waive confidentiality are also implicated here, since findings contained in this
report may serve to shed light on the claims, foster open government and clear the names of those against whom
allegations have been made. Governor Palin has waived her right to confidentiality in these matters. As have all the
named respondents in the PSEA complaint. -




Russ Kelly, Director of OMB Karen Rehfeld, Security Detail Officer Bob Cockrell, Director_of
Anchorage Govemor’s Office Kris Perry, Deputy Commissioner John Glass, Colonel Audie
Hélloway,. Trooper Michael Wooten, former Commissioner of DPS Walt Monegan,
Commissioner of DOA Anneite Kreitzer, Director of Personnel and Labor Relations Dianné
Kiesel, Director of Division of Risk Management Brad Thompson, Attorney General Talis
Colberg, and DPS Special Assistant Kim Peterson.

| Independent coﬁnsel questioned a number of public officials and state employees,
as well as private individuals, mostly under oath. The persons who gave sworn depositions to
independent counsel include: Quentin Algood (owner, ITS Alaska, LLC), Frank Bailey, Deputy
Commissioner of DOA Kevin Brooks, Tails Colberg, Dianne Kiesel, Annette Krejtzer, Walt
Monegan, Director of Personnel Nikki Neai, Michael Nizich, Governor Sarah Palin, Todd Palin,
Kris Perry, Karen Refeld, Randall Ruéro, Brad Thompson and Michael Tibbles. In addition,
Independent Counsel reviewed all the evidence gathered as support for the Branchflower Report
including the material that was not publicly released. The following key ofﬁcialé and Todd Palin
were subpoenaed as part of the legislative investigation but the subpoenas were not enforced:
Todd Palin, Annette Kreitzer, Michael Nizich, Brad Thompson, Frank Bailey, Randall Ruaro,
Ivy Frye, Dianne Kiesel, Kristina Perry, Nikki Neal and Governor’s Executive Secretary Janice
Mason. While some of these witnesses gave written statements, the statements wefe not used to
draft the legislative {indings, and the witnesses were not subject to questioning in the legislative
investigation.® All of the witnesses listed above except Ivy Frye and Janice Mason were deposed

by Independent Counsel.

* Inexplicably, the subpoenas were not enforced despite the fact that the Superior Court and the Alaska Supreme
Court, sitiing in an emergency session, affirmed the legisiature’s right to obtain this evidence. The written
statements of some of these wiinesses were supplied to the legisiative investigation, but were not used in reaching
the conciusions contained in the Branchflower Report.




In addijtion, Governor Palin was deposed on these matters for over three hours. All of the
files gathered by the Attorney General in connection with its inquiry into this matter were also
supplied to Independent Counsel. The sworn statements of Michael Monagle, Ronnie Kimball
and Frank Bailey, which were given to Thomas Van Flein, counsel for Governor Palin and Todd
Palin, were also provided to Independent Counsel and considered.

SUMMARY OF PUBLIC FINDINGS AND RECOMMENDATIONS
AND EXECUTIVE SUMMARY

1. There is no probable cause to believe that Governor Palin violated the
Alaska Executive Ethics Act by making the decision to dismiss Department of Public Safety
Commissioner Monegan and offering him instead the position of Director of the Alcohol .
" Beverage Control Board.

2. There is no probable cause to believe that Governor Palin violated the
Alaska Executive Ethics Act in any other respect in connection with the emj:loyment of Alaska
State Trooper Michael Wooten.

3. There is no basis upon which to refer the conduct of Governor Palin to any
law enforcement agency in connection with this matter because Governor Palin did not commit
the offenses of Interference with Official Proceedings or Official Misconduct.

4. There is no probable cause to belicve that any other official of state
government violated any substantive provision of the Ethics Act.

5. There is no legal basis or jurisdiction for conducting a “Due Process
Hearing to Address Reputational Harm” as requested by former Commissioner Walter Monegan.

6. The Amended Complaint by the PSEA should be dismissed.




7. Independent Counsel recommends that the appropriate agency of State
government address the issue of the private use of e-mails for government work and revisit the
record r;etention policies of the Governér’s Office.

These findings differ from those of the Branchflower Report because Independent
Counsel has concluded the wrong statute was used as a basis for the conclusions contained in the
Branchflower Report, the Branchflower Report misconstrued the available evidence and did not
consider or obtain all of the material evidence that is required to properly reach findings in this

matter.

DISCUSSION OF THE EVIDENCE AND THE T AW APPLICABLE TQ ALLEGED
GOVERNMENTAL CONDUCT IN RELATION TO
ALASKA STATE TROOPER WOOTEN

Though the issue ag initially filed by the Governor may have been framed
narrowly to ask the question whether the Governor’s decision to dismiss Commissioner
Monegan as Commissioner of Public Safety violated that Ethics Act, Independent Counsel is free
under the law to reframe the issue presented as the evidence suggests it should be in order to
properly dispose of the issue. Moreover, the amended complaint of the PSEA required such a
review. In this case, the investigation included the circumstances sutrrounding the termination of
Commissioner Monegan, but also examined all state official activity where Trooper Wooten was
the subject of discussion or inquiry to determine if there was ever, by any state official, a
violaﬁon of the Alaska Executive Ethics Act. In addition, Independent Counsel also considered
whether it was appropriate to refer any aspect of this matter to any other law enforcement agency

in accordance with AS 39.52.340, due to discovered evidence that any other pertinent state

statute was violated.




For the reasons stated above, Independent Counsel also examined the basis for the
conclusion in the Branchflower Report that the Governor violated AS 39.52.110(a), by failing to
curtail the actions of her husband, Mr. Todd Palin or any other state official. In concluding that
the Governor violated AS 39.52.11(0(a), the Branchflower Report aggregates a few affirmative
acts directly attributable to the Governor and many more acts by others to suggest that, -
cumulatively, there was an unlawful “failure to act” on the part of the Governor that supports the
conclusion that the Governor violated AS 39.52.110(a), a section entitled “Scope of Code.”

Because of the legal analysis that {ollows, it is important- that the evidence be
segregated between what Governor Palin did personally, by affirmative act, and what is alleged
to have been done by others. No specific evidence was cited in the Branchflower Report about

what Governor Palin knew about the acts of others.

1. Affirmative Acts Directly Attributed to Governor Palin.

-A. The Evidence. The first series of affirmative acts directly attributable to
the Governor relate to the initial complaints made by Sarah Palin, Todd Palin and members of
her family going back to 2005.1° These acts consisted of informing the Alaska State Troopers,
through appropriate channels, of matters that concerned Sarah Palin and members of her family
involving Trooper Wooten. At the time these matters were raised, Sarah Palin held no state
office. By definition, since the Ethics Act does not apply to the actions of private citizens, Ms.
Palin could not, under any circumstances, be considered to have violated the Act, since she had
every fi ght to report these matters to the Alaska State Troopers (AST) subject to the requirement
that she does not make a knowing false report. There is no suggestion that she did. The actions

by Sarah Palin, Todd Palin and members of her family in making citizen complaints, and asking

® These acts are numbered “Events 1 — 18.” Branchflower Report at 52 — 65,
'® These are cited in the Branchflower Report as Event 1-3. Some do not involve the acts of Sarah Palin.
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for the status of matters from AST before Sarah Palin took office are in no way illegal and
cannot, as a matter of law, make out a violation of the Ethics Act.!' These events have no
bearing or relevance to the whether there ha; been a violation of the Act. Exhibit 1 attached is
the e-mail in which Sarah Palin sought to document her coﬁcerns as a private citizen.

After the Governor’s election in November of 2006, in preparation for her taking
office, the Governor and Todd Palin met with AST security staff as part of tﬁe transition process.
A routine inquiry was made by the security staff as to whether the Governor or her family knew
of anyone they regarded as a security threat to the family. The Governor and Mr. Todd Palin
responded that they were concerned about Trooper Wooten. This expression of concern was a
privileged communication, part of the legitimate and proper function of government designed to
prepare to protect the Governor and her family and cannot in any way be used to support a
violation of any law Independent Counsel can find, and certainly not the Alaska Executive Ethics
Act. The report to the AST security detail was for the purpose of providing for the safety of the
Governor, a legitimate and important public function. When the purpose of the inquiry is to
cover potential security issues, governors should be free to state even their slightest concern
without fear of being second guessed or challenged as to the basis for their concern lest the
process of providing security of our public officials be compromised. Moreover, this discussion
had nothing to do with Trooper Wooten’s continued employment, conferred no bersonal benefit
on the Palins and did not threaten to deprive Trooper Wooten of any private benefit.

The next event concerning Trooper Wooten that is alleged to directly involve
Govemnor Palin is said to have occurred when Governor Palin, according to Commissioner _

Monegan, called himn in January of 2007 within days of the call described, infra, between

" The Ethics Act only applies to the acts of state employees and officials in the executive branch of state
govemment and does not apply to the conduct of private citizens.
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Commissioner Monegan and Todd Palin.'? Commissioner Monegan has testified that the

Governor called him to inquire as to why nothing had been done to discipline Trooper Wooten
and to complain that fxe had received a slap on the wrist. Commissioner Monegan asserts that he
informed the Governor that there had been a process, that it was completed and that nothing
more could be done. He stated that he did not tell her fhe result of the proceeding- because he did

not believe he was authorized to tell her outcome of the proceeding, '

The testimony about this phone call cannot be used as evidence of a violation of

the Ethics Act against the Governor for the following reasons:

1. The Governor denies that the conversation took place.
Governor Palin asserts that this is more than a failure of
recollection. on her part. She believes that she would have
remembered that such a conversation, given its content, had it
taken place. Independent Counsel has found no evidence to
corroborate or refute the contentions of either Commissioner
Monegan or Govemor Palin. There is no note or record of this
conversation.

2. Even if the conversation had taken place precisely as
Commuissioner Monegan has described it, it is not a violation of the
Ethics Act to make this inquiry. Commissioner Monegan does not
allege that he was asked to do anything with respect to Trooper
Wooten’s employment. It is not a violation of the Ethics Act to
inquire into the status of a matter or to express one’s opinion about
the merits of the decision made. '

Another category of affirmative acts by Govemor Palin disclosed by this
mvestigation are a series of four e-mails sent by Governor Palin on February 7, 2007, May 5-6,
2007, July 17, 2007 and September 27, 2007.** In the February e-mail, Governor Palin alludes

to her difficulties with Trooper Wooten in the context of discussing proposed testimony on

"2 This is described as Event 6 in the Branchflower Report at 57.

" This is incorrect. As the Governor and chief executive, Ms. Palin was entitled to know the results of the personnel
action and to see the entire personnel file, if she wished, for any purpose other than to interfere with, or attempt to
undo, the employment grievance proceedings. The information could be legitimately used, without contravening the
Act, for example, to evaluate the effectiveness of DPS’s discipline procedures generally, or to insure that future
supervision of the employee was appropriate.

" These e-mails are attached as Exhibits. 2-5.
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pending legislation on a bill calling for a mandatory 99-year sentence for police officers who

1> Governor Palin discusses her personal experience with Trooper Wooten as an

commit murder.
“example” of support for her position as contained in the e-mail. No request to take any action
about Trooper Wooten is contained in the e-mail. In the May e-mail, Governor Palin cry;ﬁtically
mentions her difficulties with Trooper Wooten after being informed about the arrest of a state
trooper for sexual assault. The Wooten reference appears as part of a discussion of her concern
about the loss of public trust attendant when a law enforcement officer abuses trust. She then
agrees with the assertion of Commissioner Monegan that most such employees are “good folks.”
The final e-mail in which Trooper Wooten is specifically mentioned was written on July 17,
2007. The reference was in connection with a pending bill filed following the Virginia Tech
killings which proposed restrictions on the sale of guns to the mentally ill or unstable. In the
course of discussing the legislation, the Govemnor discussed her experience with Trooper
Wooten, and pointed out that the provisions of the bill could apply, under such circumstances, to
law enforcement officers. The final e-mail, sent on September 27, 2007 mvolved press coverage
of a settlement of a civil matter involving the conduct of a state trooper in which the Governor
was concerned that the report made it wrongly appear that she was involved in the decision to
settle the matter. The Governor’s reference to Trooper Wooten is oblique, and appears to be
used to elucidate her concern about law enforcers breaking the law.

These ¢-mails were written principally to discuss pending legislation and events
not involving Mr. Wooten. For the reasons explained more fully below, discourse and debate
between officials about matters, with references to other personal opinions and personal

experiences, which themselves are unconnected with a personal interest, do not make out a

violation of the Ethics Act as a matter of law.

* This is Event 7 in the Branchflower Report at 57-58.
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Commissioner Monegan alleges that he had another conversation directly with
Governor Palin on February 13, 2007 in a face to face meeting in Juneau.'® Commissioner
Monegan states that he and the Governor were walking down some stairs. Mr. Monegan has the
Governor raising the topic of Trooper Wooten. According to Mr., Monegan, Governor Palin
began by stating she wanted to talk about Trooper Wooten and he interrupted her before she
could say more. Mr. Monegan testified that the Governor did not get out more than the single
sentence before he interrupted her. Commissioner Monegan testified that he assertively informed
the Governor that he had to keep her “at arms length” about this matter because of her position as
Goverpor, and because of her personal interest in the matter due to her family connection to
Trooper Wooten. Commissioner Monegan asserts that he told the Governor that she should
instead direct that her husband Todd Palin be the one to further communicate with him about
Trooper Wooten, since he was a private citizen. Commissioner Monegan asserts that the
Governor then stated, “That’s a good idea.” Commissioner Monegan indicated that she never
spoke to Commissioner Monegan about the matier again.

This conversation cannot be used as evidence of a violation of the Ethics Act for
the following reasons:

1. Governor Palin denies that this conversation took place.

Though she remembers seeing Commissioner Monegan on that

day, she does not believe they were ever alone and insists she

would not raise a subject such as this in the presence of others.

Governor Palin has also testified under oath that this is not a failure

of recollection on her part since the nature of the conversation as

described is such that she would remember having had it. There is

no evidence to corroborate or refute whether this conversation took

place or not. No notes or other record of the conversation have

been produced.

2. Even if the conversation took place as Commissioner Monegan
asserts, 1t provides no evidence of a violation of the Act.

' This is Event 8 in the Branchflower Report at 58.
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Commissioner Monegan admits that the Governor got barely a few

words out before she was interrupted and was advised not to speak

to him about the matter. No request to take action was made,

according to Commissioner Monegan, and nothing further was said

by the Governor in this conversation other than to agree that it was

a good idea to allow Todd Palin to communicate with the

Commissioner about the matter instead of her.

Like the other one on one conversations or contacts Commissioner Monegan .
alleges took place with the Governor, there were no witnesses, no notes, and no memorializing of
the conversation. At any subsequent hearing asserting a violation of the Ethics Act, Independent
Counsel would bear the burden of proof that these conversations in fact took place. It does not
appear that the burden of proof could be met as to whether the conversations described herein in
fact happened at all.

Moreover, even assuming they occurred just as Commissioner Monegan aIleges,
nbthing about the description of this conversation by Commissioner Monegan sets forth the
elements of a violation of the Ethics Act and any accusation would suffer from a complete lack
of proof. Commissioner Monegan cannot state why Governor Palin was raising the issue of
Trooper Wooten because he cut off any further conversation. Governor Palin would have had
every right to speak to the Commissioner about Trooper Wooten about a number of aspects of
the Trooper Wooten matter without violating the Ethics Act. She would be, for example,
completely within her rights to obtain an explanation from the Commissioner of the reasoning
for the decision, whether the system of discipline at DPS was effective or whether, going
forward, the employee was being properly monitored. Neither does the fact that a public official
brings their own experiences to bear in discussing such matters make the discussion unlawful.

No other direct act or communication initiated directly by Governor Palin, of any

- consequence, is alleged to have ever occurred. If there is any liability to Governor Palin under
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the Ethics Act, besides these events, they must come from a theory that she is soméhow liable for
the act of others, or for her inaction, which we discuss below.’”

B. The Law. The Ethics Act provides for severe penalties upon a finding of
a serious violation. A state employee can be terminated from their position, and if a serious
violation involves the Governor, thé statute provides that a report to the presideﬁt of the senate
issue with a recommendation for impeachment. AS 39.52.41 O(d). Consequently, a violation of
one of the substantive provisions of the Ethics Act must be acdompanied by the mental state of
“knowledge” that a material violation has occurred. AS 39.52.350(a). '® In addition, a pertinent
regulation promulgated to clarify the Ethics Act makes clear that it is not sufficient to prove
merely the existence of an appearance of impropriety, there must be an actual violation of the
Ethics Act proved. 9 AAC § 52.010.

The substantive proscriptions and requirements of the Ethics Act focus on
financial matters. Many of the sections deal with financial conflicts of interest and financial
disclosure and the duty not to act in public matters while a financial conflict of interest exists.
The principal substantive section entitled “Misuse of official position” devotes itself to matters
of financial benefit to the state official in the form of outside contracts, compensation outside of
government for official duties, use of state equipment for personal use or benefitting an outside
personal financial interest through state official action. AS 39.52.120. The Ethics Act also
covers and prohibits the use of state assets or power for partisan political purposes. Other
sections prohibit the receipt or solicitation of improper gifts by public officials. AS 39.52.130.

The use of confidential information gained through state employment may not be disclosed as

' Other contacts and incidents relating to the Governor’s security are not further chronicled here since they are
clearly outside of the ambit of the Alaska Executive Ethics Act.

¥ Given the available sanctions of loss of employment and civil penalties and payment of twice any financial
benefit obtained, this mental state is probably constitutionally required. -
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part of an effort to obtain a financial benefit for the public official or his or her immediate family
- if the information is not also available to the public. AS-39.52.140. Again, the focus is on
pursuit of financial benefit. |

Alaska Statute 39.52.150 addresses impr.opeﬂy influencing state grants, contrabts,
leases or loans so as to confer a ﬁnanciél benefit upon the public ofﬁcer or his or her immediate
family. AS 39.52.160 prohibits assisting a private party in a répresentative capacity in a matter
before the administrative unit in which the public official serves for compensation, or without
compensation, under certain circumstances. The final proscriptions under the Ethics Act rejate
to restrictions on private employment by public officials and restrictions on employment after
leaving state service. AS 39.52.180.

It is evident that the facts alleged in the matters filed by the Governor and the
PSEA do not, for the most part, neatly fit into the proscriptions of the Ethics Act since the
gravamen of the matters brought before the Board are to the effect that the Governor, or other
state officials, used their position to attempt to terminﬁte a public émployee, Trooper Wooten, or
otherwise affect his employment status, outside of the normal state statutes and contracts by
which such action may lawfully be taken. Neither the Governor’s papers nor the PSEA’s papers
allege that a financial benefit was at stake for the Governor or any state official.

The application of the Ethics Act to these circumstances comes down to the
analysis of a single provision of the Act, AS 39.52.120(b)(4). Section 120(b)(4) proscribes
taking official action in order to affect a matter in which they have a personal or financial
interest. Because the legislature has used both the words “personal” and “financial” a court
could construe the section to include one’s personal desire to affect an outcome for reasons that

are other than financial but this is by no means clear. In this case, an attempt by a public official
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to improperly deprive another of state employmént that provides no financial benefit to the
public official or her family would have to be covered by this section as every other substantive
. section of the Ethics Act speaks only of financial benefits.

If the personal interest that forms the basis for an accusation under AS
39.52.120(b)(4) dc->es not have to be a financial, it also must not be an interest that is possessed |
generally by the public or to a large class of persons to which the public official belongs. AS
39.52.110(b)(1). This “éafe harbor” analysis must be considered in reviewing an alleged
violation under the Act. ** |

Therefore, the only way the Eﬂﬁcs Act can be violated here, as these facts present
themselves, is if it can be construed to apply to an attempt to use public authority to attempt to
terminate a state employee by taking unwarranted official acts to further a personal, though non-

| financial, agenda pertaining to oneself or a family member. If any other employee or official
knowingly assists in this regard, that employee also commits a violation. AS 39.52.190. It is not
at all clear that the Alaska courts would extend the reach of the Ethics Act this far? Indeed,
previous rulings of this Board support the proposition that the personal interest of the state
official must be of significance and not speculative. See In re Investigation of Ethics Complaint
dated August 3, 2005, Final Decision at 1.

Because the evidence adduced here does not support even this extended
mterpretation of the statute, the answer to the Governor’s Notice and the resolution of the PSEA

amended complaint, does not depend upon a resolution of this issue of statutory interpretation.”’

' AS 39.52.110(c) expressly provides that the attorney general and designated ethics supervisors “must be guided
by [section 110] when issving opinions and reaching decisions.”

! The PSEA’s initial complaint asserting & misuse of confidential information does not make out a claim for a
violation of the Ethics Act and is legally insufficient on its face. A misuse of confidential information in violation of
the Alaska Persomel Aet, AS 39.25.080, or the confidentiality provisions related to the Workers’ Compensation
system, AS 23.30.107 are not automatically violations of the Ethics Act. However, Independent Counsel does have
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For purposes of this recommendation and report the elements of a potential violation against
which the gathered evidence has been applied is AS 39.52.120(b)(4). For the reasons stated
infra, relating to the discussion of the Branchflower Report’s conclusion that Governor Palin
violated the Ethics Act by not acting, the Branchflower Report’s legal analysis has been rejected
as a misreading of the Act because it improperly uses as its foundation AS 39.52.110(a).

Applying AS 39.52.120(b)(4) to the facts presented, it is remains unsustainable
that an indefinable personal interest of the Governor subjects her to an ethical violation. In
addition, AS 39.52.110(b) provides that even where there is a personal interest in a matter, there
is no violation of the Ethics Act if the action taken by the official is to effect an interest that is
held by the public or a large class of persons to which the official belongs. As discussed above,
there is considerable difficulty in articulating with specificity and certainty the personal interest
that may have been the actual motivation for the Governor’s conduct. For example, the
suggestion of the Branchflower Report and statements of Commissioner Monegan and others is
that the Governor was motivated by an improper personal vendetta or revenge in seeking the
termination of Trooper Wooten. It is necessarily further implied by the Branchflower Report
that therefore, every contact of the Governor in which Trooper Wooten was mentioned
inherently included this underlying ill-intent.

The evidence, however, does not support this conclusion. The Governor has
testified that she did not seek the termination of the Trooper Wooten after she became Governor.

Also absent from the evidence reviewed is any assertion that the Governor directed anyone in the

an obligation to refer any criminal violation of the Alaska Personnel Act to the appropriate state agency. See AS
39.25.900 and AS 39.52.340. When such a referral is made, it must be confidential. No grounds for such a referral
have been found because there is no evidence that confidential information was improperly disclosed. See, infra.
Thus the PSEA original complaint relating to the misuse of confidential information should be dismissed on its face
under AS 39.52.310(d). The amended complaint, by contrast, is recommended to be dismissed for lack of probable
cause before formal proceedings under AS 39.52.320 based upon all of the evidence described herein because on its
face the amended complaint could state a claim, though it would require a tortured reading or the Act.
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Department of Public Safety to terminate Trooper Wooten, or directed anyone on her staff to
seek the termination of Trooper Wooten.

Indeed, tl;te events for which there is clear proof of direct action by the Governor,
namely the e-mails, supports the alternate conclusion that the Governor’s interest was to address
concerns relating to matters of public policy. The Ethics- Act prohibits official action to affect a
matter related to one’s personal, private interest, it does not go so far as to prohibit mentioning
one’s personal ffustrations and experiences in the course of discussions about matters having
nothing to do with such interests. These e-mails concerned other pending legislation or were in
response to matters regarding alleged misconduct by other employees of AST, wherein the
Governor refers to Trooper Wooten indirectly. None of these communications request or
demand any action against Wooten be taken.

To suggest that a public official cannot engage in discourse or express
disagreement regarding matters of policy would be wholly inconsistent with their role in
government. Not only could it be argued that is an interest of every governmental official to
retain broad latitude with respect to such matters, it is also of paramount interest to the public at
large. In enacting the code of ethics, the Legislatllre recognized that State officials are drawn
from the public cannot and should not be without personal and financial stakes in the affairs of
the State of Alaska. What is at issue is whether those interests interfere with the full and faithful

2 1t would be a dangerous application of the

discharge of the officer’s public responsibilities.
Ethics Act to find a violation of the Act which would prohibit the free exchange of ideas and full

debate about matters of policy unconnected to any clear and direct financial interest alleged to

2 See Sectional Analysis of C.S.8.5.8.B. 391 (SA) am, 14 Leg., 2d Sess., at 1 (1986) (available in Finance and
Conference Commtittee files). .
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ha\-re been held by the public official engaged in a policy discussion. It is common that public
officials bring their personal experiences to such discussions.

The gravamen of any theory of liability for the direct actions by the Governor
would have to rely upon the inference that there was a “hidden agenda” or “subliminal message”
in these communications that reveal an improper and unlawful intent. When it comes to public
debate and discourse about matters of policy, however, the Act is not implicated unless the
private or personal interest is directly at issue. If public officials were to be subject to such
inferences open and unfettered deliberation and discourse would be chilled.

Indépendent Counsel had the responsibility, pursuant to AS 39.52.340, to refer to
the appropriaie léw enforcement agency any violation of the criminal law. Accordingly, an
additional review of pertinent criminal statutes, potentially relevant, was conducted.
Independent Counsel reviewed statutes prohibiting Interference with Official Proceedings, AS
11.56.510 and Official Misconduct, AS 11.56.850.

Interestingly, these criminal statutes have a broader potential reach than the Ethics
Act under these circumstances. The grievance procedure that resulted in Trooper Wooten’s five
day suspension qualifies under the law as an “official proceeding.” AS 11.81.900(a)(41).2* A
state official interferes with official proceedings if the official threatens to affect the outcome of
an official proceeding by threatening to take or withhold official action as a public servant. See
AS 11.56.510(a)(1X(D); AS 11.81.900(b)}(61) and AS 11.41.520(a)4). No requirement of the
receipt or deprivation of a personal benefit, financial or otherwise, is required. A state official

commits the crime of Official Misconduct, AS 11.56.850, if with intent to obtain a benefit, or

B «official proceeding” means a proceeding heard before a legislative, judicial, administrative, or other
governmental body or official authorized to hear evidence under vath. Alaska Statute 11.81.900{a)(41).
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deprive another of a benefit, he or she uses official position to deprive another of a benefit, by
engaging in an unauthorized official function, or refraining from officially acting. **

These criminal 'statutes do not require the bl‘Oé-ld construction that the Ethics Act
requires in order to potentially apply to the facts presented because the criminal statutes are not
so narrowly fof:used on the pursuit of financial gain by the state official. They proscri_be
depriving another of a benefit, (which would include the loss of employment), or interference
with an official _proceeding relating to employment. It is apparent, however, that even underr
these broader proscriptions, the -evidencé does not come close to establishing an Interference
 With Official Proceedings or Official Misconduct by the Governor. At no point does
Commissioner Monegan, or anyone else, suggest that the Governor ever attempted or suggested
that the official result in connection with the Wooten grievance proceeding be altered, changed
or reopened, let alone threaten to take or withhold official action to achieve that result. Indeed,
no. witness has stated that they ever told the Governor what the result of the grievance proceeding
was. Governor Palin did not interfere with that proceeding.

The affirmative acts of Governor Palin, even the Monegan version, also do not
come close to making out a case for Official Misconduct. Inguiry, without more, into the status
of Trooper Wooten’s employment status violates no law. Neither does disagreeing with the
result, or expressing one’s opinion about the result, constitute official misconduct. If that were to
be actionable, the free flow of ideas and discourse within government would be threatened.

Instead what is required is some affirmative material act, coupled with an infent to directly

* The language of the statute follows:
Official Misconduct. {a) A public servant commits the crime of official misconduct if, with intent to
obtain a benefit or to injure or deprive another person of a benefit, the public servant:
(1) performs an act relating to the public servant’s office but constituting an unauthorized exercise
of the public servants official function, knowing that such an act is upauthorized; or
(2) knowingly refrains from performing a duty which is imposed upon the public servant by law or
is clearly inherent in the nature of the public servant’s office.
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deprive another of a benefit, or a refusal to take a specific official action, that directly results, or
is intended to result, in the loss of a benefit to another. Neither discourse about pending
legisiation, disagreeing with official action or inquiring iﬁto the status of it violates either of
these statutes. The affirmative acts of Governor Palin violated no statute.

2. Affirmative Acts of Others and Governor Palin’s Responsibility For Them.

A. The Branchflower Report Misinterpreted and Misapplied the Ethics
Act in Concluding that Governor Palin Abused Her Power in Violation of the

Law Through Her “Inaction.”

Having determined that the few affirmative actions described above by the.
Governor did not violate the Ethics Act, the next quesﬁou to be addressed is whether any
violation of the Ethics Act can be attributed to the Governor for failing to curtail the acts of
others. Suggestion has been made in the Branchflower Report that the acts of others, which the
Branchflower Report asserts the Governor knew or should have known about (citing AS
39.25.900), make out a case for violation of AS 39.52.110(a). AS 39.52.110(a) is a statute
entitled “Scope of code.” The Branchflower Report concludes that because of the Governor’s
inaction in failing to stop certain conduct, she has violated the section entitled “Scope of Code.”

Reliance upon AS 39.52.110(a) as a basis for concluding the Governor violated
the Ethics Act is legally flawed under any set of facts. It ignores baste statutory construction.
The purpose Section 110 was intended to serve, when read in accordance with its legislative
history, and in pari materia with the other sections of the Act, was to provide interpretive insight
into the construction of other sections of the Act which set forth the elements that can form the
basis for a substantive accusation under the Act.

Statutes are structured and organized into various parts, which serve as categories

for provisions that are similar in nature or have some logical relationship to other provisions in
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the same category or seeking to regulate the same kinds of conduct.?’ The substantive sections
of a statutory scheme set forth the rights, powers, privileges and immunities (or prohibitions) or
confer power.?® Tt is common that related statutes which are part of the same act or chapter
contain other provisions that state more general legislative intent or are interpretation aids.
Preambles to statutes are not considgred substantive but are explanatory and therefore do not
determine rights, create duties or confer power.27 A preamble to an act, such as the Ethics Act,
| does not enlarge the scope or effect of its substantive parts and is limited to being used as a guide
in construing or clarifying other ambiguous sections or stating overall legislative intent®
Section 110(a) is clearly not substantive and may not be properly used to provide the basis for
determining rights, creating duties or enlarging the scope of the Act’s substantive parts. The
non-substantive provisions, such as Section 110(a) are there to provide context, reasons for a
legislative bill’s enactment, and state policy. Specifically, Section 110(a) is in the Ethics Act is,
by its terms, to describe the intended scope of the legislation.

The Ethics Act is divided into various categories, each represented by a different
article. See AS 39.52.010 — .965. Article 1 consists of a single section that communicates the
Act’s statement of policy as its title, “Declaration Policy” states. AS 39.52.010. Article 2, which
is entitled “Code of Ethics” begins with Section 110(a). Section 110 is the very first section in

the code and, as 1ts title suggests, is intended to provide a scope explanatory note, containing
explanation of legislative intent and purpose, as to how succeeding substantive prohibitions and

provisions are to be interpreted.

» See 1A Norman J. Singer, Sutherland Statutes and Statutory Construction §§ 20:1 — 20:2 (6™ ed. rev. 2002).
% See id. §20:3, 12:12.

7 See id. 203, at 121, 123.

2 1d and §20:12.
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Though the section may contain some mixed langbage suggesting a more
substantive role for the provision, the section by section legislative history removes any doubt
that Section 110 was not intended to define a substantive prohibition. The Ethics Act was before
the legislature as SB 391. The sponsor’s sectional analysis to Section 110 stated the following:

Sec. 39.52.110. Scope of Code. To clarify the intent behind the
code of ethics, this section describes its scope. One of the major
criticisms heard is that it is difficult to get qualified people to serve
in public office. This section of the bill makes clear that the
legislature, in enacting the code of ethics, recognizes in a
representative democracy, which draws its public officers from
society, that those officers cannot and should not be without
personal or financial stake in Alaska, so long as those private
interests do not interfere with the full and faithfal discharge for the
officer’s public responsibilities. Additionally, this section clarifies
the intent to distinguish between those minor and insignificant
conflicts that are unavoidable in our frec society and those
conflicts that are substantial and material and must be prohibited.

Sectional Analysis of C.8.8.5.5.8 391 (S4) am, 14™ Leg. 2™ Sess., at 1 (1986) (emphasis added).

Thereafter, the substantive provisions of the Code of Ethics itself proceed,
wherein the elements of eight specific violations are described in the succeeding sections. The
sectional analysis of Section 110 describes its relationship to the rest of the Code by stating that,
though the Code is to be interpreted consistent with Section 110, the individual prohibitions
beginning with AS 39.52.120 and ending with AS 39.52.190 are the “stern prohibitions on
conduct.”® The sectional analyses that accompany the legislation describe in detail the eight
types of ethical violations in the Act and does not reference AS 39.52.110 among them.

The Branchflower Report relies exclusively on Section 110(a) to justify a

substantive violation of the Ethics Act on the basis of inaction by the Governor.®® The legal

29
See Id. at 122.

3% The Branchflower Report relies upon a single sentence of AS 39.52.110(a). See, Branchflower Report, Vol. 1, at

49. The entire section clearly establishes its goal in setting for legislative intent and policy rather than setting for the

elements of a violation of the Act.
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analysis of the Branchflower Report finding that the Governor violated AS 39.52.110(a) is
flawed since as a matter of law, a public official or employee cannot directly violate Section
110(a). A claim of violation (an accusation in Personnel Board paxlan%e) must be based instead
upon one of the eight specific prohibitions passed by the legislature. The actus reus required for
a violation cannot bez based upon explanatory legislative intent provisions. 7

Second, the Branchflower Report goes further and states that violation of the

scope of code provision may be based on the governor’s inaction as opposed to the governor’s

affirmative acts.’! The Branchflower Report concludes that the Governor violated an ethical
obligation by failing to take action to curtail the advocacy of her husband, a private citizen, and
others in state government who disagreed with how DPS had handled the Wooten matter.
Specifically, the Branchflower Report broadly asserts, “[Governor Palin] had the authority and
power to require Mr. Palin to cease contacting subordinates, but she failed to act.™ To support
its finding that such failure to take action violates the Ethics Act, the Branchflower Report relies
on the words “including inaction” in the definition of official action under AS 39.52.960(14).

But such reliance on the phrase “including inaction” is misplaced for several
reasons. First, the Ethics Act does not require a person subject to its provisions to police the
behavior of third parties who are not subject to its provisions. To find that the Governor violated
the Ethics Act by failing to control her husband’s behavior would require one to add language to
the Ethics Act that does not exist. If the Branchflower Report’s expansive construction of the
term “inaction” were adopted, a public official could be sanctioned or punished for failing to take
action to prevent persons outside state government from taking action who are not even covered

by the Act. Although the Ethics Act encourages in its policy provisions that public servants have

*' Branchflower Report, at 50, 65-66.
2 See Id
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a fespons_ibility to prevent improper behavior by subordinates and colleagues, see AS
39.52.010(a)(7), no substantive provisiqn or prohibition makes failing to prevent another’s -
improper behavior a violation of the Act.

The first step in construing a statute is to look to its plain meaning, if it can be
readily ascertained. The term “inaction” is contained in a statute listing enumerated actions that
are taken by a public official.® “Inaction” refers, in context, to a public official’s choice not to
take one of the actions specifically listed in AS 39.52;960(14) and others like those listed. The
phrase “including inaction” is situated so that it modifies the immediately preceding phrase
“similar action,” so that the term “similar action” includes within it the concept of inaction.
Because the phrase “similar action” refers directly to the particular types of actions that are
enumerated before it, the term “inaction” must mean only those choices not to take actions that
are similar-to the actions enumerated in the statute. The plain meaning of the statute, therefore,
indicates that the term was included in the definition of official action to discomage and prohibit
the type of unethical conduct resulting from a public official’s choice not to take official actions
must be of the type listed in the statute when such a choice is based on a conflict of interest. For
example, it would cover a failure to sign a piece of legislation for an improper motive. Or the
failure to approve a state contract in order to cause a contract to be issued to some other entity in
which the state official has a financial interest. This interpretation is bolstered by the
requirement that any such action must be “knowing.”

The Branchflower Report, however, takes the concept of inaction far beyond the
point of failing to take a specific official action when a specific opportunity to do so is presented.

Instead the concept is applied to vague and amorphous circumstances. If this expansive

¥ AS 39.52.960(14) provides: “official action™ means a recommendation, decision, approval, disapproval, vote, or
other similar action, mcluding inaction, by a public officer. .
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definition of “inaction” were adopted, a state official could be punished for failing to take an
action unconnected with any specific duty presented to the state official. Indeed, no b_etter
illustration need be sought than the facts presented in this case. The notion is that a public
official can be found to violate the Act because a private citizen, even somebne close to the
official, was not compelled to cease his disagreement with government action and was not
stopped from petitioning his grievances. It is made more troubling since the act that supposedly
should have been taken was to stop another from conduct that would appear to be
constitutionally protected, even if the actor is the Governor’s spouse.

Moreover, to the extent that the omiftted failure to act is fead to be a failure to
supervise other government officials, an analysis of these acts, set forth below, sets a burden of
responsibility to act so high as to seek to regulate the conduct of a supervisor of the state
bureaucracy to truly unreasonable levels. The construction of AS 39.52.960(14) is that it is
intended to be tied to the failure to take a specific official act which is presented to the public
official in the course of his or her official duties, as the rest of the section describes.

The discussion of the evidence which precedes and follows this section of the
report discloses that there is no evidence of a pattern of actions by state officials in this saga (had
the Governor known about them) that constitute prohibited conduct under the Act. To read AS

39.52.960(14) to proscribe official inaction unconnected to any specific or defined official act is.

beyond the clear intent of the statute, and is, in the writer’s view, dangerous. It invests counsel
to the Personnel Board with far too much, and unintended, discretion in second guessing state
offictal for failure to act without the anchor of an official act which can be tied to the allegation

at a specific point in time, and for which a personal benefit can be pinpointed and proved.
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B. Analysis of Evidence Related to the Actions of Others.

There is insufficient evidence to support a finding of probable cause that any
other official of state government violated the Ethics Act in connection with this matter.
Consequently, the Governor did not knowingly violate any duty under the Act, under either the
legal construct posited by Indepéndent Counsel or the Branchflower Report. The important
evidence is set forth here, chronologically.**

Just after Governor Palin’s election, Todd Palin, as a private citizen, coﬁtacted
John Glass who was then Wasilla Chief of Police, to give him his opinion that Michael Wooten
was not a good candidate for a police officer position on the Wasilla police force.> A private
citizen giving his opinion on a potential public employment matter is not, as-a matter of law, a
Violation of the Ethics Act and should not be considered among listed events to support a claim
of liability under the Act.

In December of 2007 as part of the process of debriefing security personnel about
the potential security threat Todd Palin thought Trooper Wooten posed, the conversation
between Todd Palin and the security detail expanded to concerns about Trooper Wooten
generally and Todd Palin proceeded to discuss the past complaints detailed in Exhibit 1 attached.
Mr. Palin expressed his view that AST had failed to take adequate action with respect to Trooper
Wooten. Todd Palin was advised by AST security personnel that the proper person with whom

to follow up with his concerns was the Commissioner of DPS.  Todd Palin and the Governor

** As previously noted, the Branchflower Report aggregates a series of acts by Todd Palin and other officials and
posits that the Governor should have stopped them. But as previously noted, the Branchflower investigation, after
properly and appropriately enforcing its subpoenas to the Alaska Supreme Court, failed to enforce them. In this
section, significant testimony from these witnesses sheds additional Yight on what transpired that was not considered
previously.

>* This is Event 4 of the Branchflower Report at 55.
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also testified to having visited the: DPS website where the Conumissioner’s office is named as the
appropriate point of contact for such inquiries.

Todd Palin testiﬁed that he approached CoMssioner Monegan about these
matters as a result of the advice given to him by members of the AST security detail. Members
of the security detail corroborate this. Todd Palin and Commissioner Monegan agrec that they
met on or about January 4, 2007 in the Governor’s Office.’® Mr. Palin brought with him 2 file
that he had kept relating to the past complaints regarding Trooper Wooten, and both agree that
Mr. Palin asked Commissioner Monegan to look into the matter to determine its status.
Commissioner Monegan was unfamiliar with Trooper Wooten or his employment record at this
time. Commissioner Monegan testified that among the materials brought to the meeting by Mr.
Palin was a document with AST letterhead that he believes was some form of notification
regarding the past compla_ints against Troéper Wooten that had been sent to the party who had
complained to AST aboﬁt Wooten. Our investigation has concluded that Mr. Monegan is
mistakén. No such document was discovered in any of the AST files. Informal contact by
Independent Counsel to DPS resulted in confirmation that often no such letter is ever sent to the
complainant under these circumstances.’’

Upon looking into the matter, Commissioner Monegan learned that there had
indeed been an Administrative Investigation (AT) which had reached its conclusion by settlement
of a grievance in September of 2006. He learned that Trooper Wooten received a five day
suspension. Commissoner Monegan instructed Major Leveque to conduct a page by page

examination of the allegations contained in the papers presented by Mr. Palin to determine if all

% This is Event 5 in the Branchflower Report at 56-57.

7 Mr. Palin produced the documents he stated were in the room with Commissioner Monegan. No document with
AST letterhead or communication about the result of any personnel action involving Trooper Wooten was among
them.
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of the allegations had been previously addressed in the Al that culminated in Trooper Wooten’s
suspension, or if there were new matters being presenied by Mr. Palin. Major Leveque reported
back t6 Commissioner Monegan that all of the matters contained in the papers were part of the
Al

Commissioner Monegan and Todd Palin agree that Commissioner Monegan
called Mr. Palin back within a few days to report that all of the matters that he had asserted had
been dealt with and there was nqthing_ further that could be done. Mr. Palin questioned Mr.
Monegan as to why a criminal case could not be filed against Trooper Wooten regarding the
" shooting of a moose which was contained in his allegations. Commissioner Monegan responded
that there was a statute of limitations defense to any such case, in view c_)f its age, and that it
would be problematic for the Palin family since there could be liability to members of the Palin
family as well. Mr. Palin states that he was advised by the Commissioner he could discuss the
matter with the State Ombudsman. Both agree that Mr. Palin was not pleased or satisfied with
the response.

Mr. Palin was a private citizen, not subject to the Ethics Act, who was following
up on the suggestion made by a member of AST itself to raise his concerns with Commissioner
Monegan. Commiissioner Monegan was correct to decline to share the specifics of the personnel
action with Mr. Palin because of provisions of the A.Iaska Personnel Act. There is no violation
of the Ethics Act that can be asserted on the basis of these contacts. Governor Palin, in any
event, has testified under oath that she was unaware that Todd Palin made these early 2007
inquiries to Commissioner Monegan. Todd Palin confirmed that he did not discuss either the
Monegan meeting or Commissioner Monegan’s follow up call with the Governor at any time

until the matter became the subject of scrutiny in 2008.
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The Branchflower Report includes this contact as a basis for concluding, under
AS 39.52.110(a), along with subsequent acts, that the Governor violated AS 39.52.110 (Scope of
Code) because she did not step in at some point — it is not clear when - to stop the contacts being
made to DPS. This contact does not belong among them for the following factual reasons:

1. Governor Palin and Mr. Todd Palin both testified under oath

that the Governor did not know that this contact took place. The

Governor states she was completely unaware of the contact and

Mr.Palin testified he never told his wife about it. No cvidence

surfaced that contradicted these assertions.

2. The contact by Mr. Palin was entirely legal and was in fact
invited by an AST officer in the first place.

3. Mr. Palin is a private citizen not within the jurisdiction of the
Ethics Act.

Todd Palin continued to unapologetically complain to others that he was
dissatisfied with AST’s handling of the Wooten matter. He testified that he did not ever learn,
from anyone, that any consequence of significance came of his complaints to AST prior to July
2008 when the existence of the five day suspension became public. He spoke frequently to
several of his friends, now in state government, about his concerns. In the winter of 2007, he
spoke to Chief of Staff Mike Tibbles. Mr. Tibbles contacted Commissioner Monegan o imquire
about Trooper Wooten in February of 2007. When he did so, he did not know about Todd
Palin’s January meeting with Commissioner Monegan.’ 5

Commissioner Monegan and Mr. Tibbles agree on the basic facts surrounding this
contact. Commissioner Monegan testified that he told Mr. Tibbles that the matter had been fully

investigated and had resulted in disciplinary action. Commissioner Monegan went on to wain

Mir. Tibbles that his inquiry would be discoverable in any civil action brought against the State,

*® The contact between Tibbles and Monegan is listed as Event 9 in the Branchflower Report at 9.
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and that it was his view that these inguiries could subject the State to civil liability and individual
state officials to personal liability. |
| Mr. Tibbles agrees that this was Commissioner Monegan’s view, but disagreed
with an aspect of his analysis. Mr. Tibbles understood and agreed that the matter could not be
reopened, but was unsatisfied with Commissioner Monegan’s rebuff, Mr. Tibbles’s perspective
was that there still remained the issue of whether the matter was appropriately handled, even if it
could not be undone. He remained concerned, however, as to whether Trooper Wooten would
become a problem again and whether AST was providing appropriate supervision going forward.
He regard&;d Commissioner Monegan’s discussion about a civil lawsuit as non-responsive since
he was not suggesting any action against Trooper Wooten, but was merely making inquiry.*®
Todd Palin had heard reports in Wasilla that Trooper Wooten was stating around
town that he would never work for Governor Palin (with associated colorful language). He soon
thereafter learned from family members and others that Trooper Wooten had hurt his back on the
job, was on workers’ compensation leave and therefore in fact was not working.*® Subsequently,
Mr. Palin heard reports that Trooper Wooten was seen in public acting inconsistently with his
claim of being injured. Mr. Palin testified that he also saw Trooper Wooten acting in ways
inconsistent with a severe back injury. In the same time frame, Mr. Palin, who often travelled on
his snow machine far from civilization, saw Mr. Wooten, on several occasions on the Yenta

River, near Skwenta.

# M. Tibbles had formerly worked at the DOA and was generally familiar with state hiring and firing matters.
According to Mr.Tibbles, Commissioner Monegan was quife emphatic, even to the point of stating that Trooper
Wooten could “own your house,” referring to personal civil liability merely because Mr. Tibbles was speaking to the
Commissioner about the matter. Mr. Tibbles, being aware that merely inquiring about the matter was not likely to
pose such dire consequences, felt that Commissioner Monegan was being overly dramatic and protective.

* AST employees, unlike most other state employees, receive full pay benefits, not reduced workers® compensations
benefits when they are out on workers’ compensation leave.
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Todd Palin decided, after several such sightings on the Yenta, to take a camera
with him in case he spotted Trooper Wooten again. He did. After taking photographs of
Trooper Wooten, Todd Palin decided to report the matter to the state government to determine if
workers® compensation fraud was taking place. He reported the matier to Mr. Tibbles,
Commissioner Monegan and was directed to Brad Thompson, Director of Risk Management in
the DOA who has responsibility for such matters.*’ Todd Palin was also close with Frank
Bailey, the Governor’s Director of Boards and Commissions, and frequently discussed Trooper
Wooten with him.

Mr. Palin had several conversations with Mr. Thompson who followed up with
DPS and sought an independent medical examination on the strength of the report by Mr. Palin.
M. Bailey also made inquiries about the matter with Mr. Thompson. Mr. Thompson asserted
under oath that at no time did he share the contents of Mr. Wooten’s workers’ compensation with
Todd Palin or Frank Bailey. Mr. Thompson and Mr. Bailey report that Mr. Palin alleged that
Trooper Wooten may have lied on his job application by failing to disclose a previous back
njury.

Mr. Thompson’s response to the foregoing was to seek and Independent Medical
Evaluation of Trooper Wooten. Such an evaluation was obtained, and the State decided to
controvert the workers’ compensation claim on the basis of the medical examination. Numerous
contacts took place as a consequence of the controversion in which Mr. Tibbles and other
members of state government requested to know about the status of the matter. These inquiries

did not include any from Governor Palin. As a result of the controversion, Trooper Wooten was

1 Mr. Palin’s report of the snow machine incident is listed in the Branchflower Report at 59 as Event 10,
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returned to light duty, his workers’ compensation claim was settled with a final lump sum
payment and Mr. Wooten returned to work.*

Michael Tibbles, having learned al;out Trooper Wooten’s workers’ compensation
issﬁes, decided to speak to Dianne Kiesel, Director of Personnel, DOA. Ms. Kiesel had signed
off on Trooper Wooten’s suspension in September 2006, though she barely remembered it. Mr.
Tibbles asked to view the personnel file for Trooper Wooten and Dianne Kiesel provided it. Mr.
Tibbles, after reading the allegations and the findings in the gricvance matter, disagreed with the
result and made the decision to monitor the workers’ compensation matter to insure that it was
handled correctly. He from time to time asked for reports about the matter. Brad Thompson
handled the matter personally. Dianne Kiesel also handled her depMent’s role in the maﬁer
personally.”

There were several discussions among DPS, Administration and the Governor’s
Office (Mr. Tibbles) regarding Trooper Wooten’s return to work. Mr. Tibbles testified that he
was concerned that Trooper Wooten was a problem employee and should be kept from
significant inferaction with the public. Inquiries with DPS were made as to what assignments
could be made that would keep Trooper Wooten out of contact with the public, including desk
Jobs, transfers to remote locations, prisoner transport or other assignments. Kim Peterson, an

assistant to Commissioner Monegan at DPS reported back on the limitations any attempt to force

“ In the course of the controversy, there was discussion as to whether the conduct conmstituted workers’
compensation frand or whether the conduct was a firing offense. Trooper Wooten supplied an after the fact
statement from his chiropractor stating that he had previously released Trooper Wooten to take extended rides on
snow machines but that he was not fit to sit for long periods. It is evident that the State officials were skeptical of
this analysis, but there was no attempt to charge Trooper Wooten with workers’ compensation fraud or to alter his
employment sitzation with AST besides returning him to work for light duty.

* Brad Thompson was Director of Risk Management which handles controverted workers’ compensation cases with
the assistance of the Department of Law. Dianne Kiesel was then Director of Personnel. The Personnel Department
often participates in assisting workers to return to work as their recovery permits.
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such assignments because of the requirements of the PSEA contract and ultimately Trooper
Wooten’s return to work was handled and supervised by entirely by DPS.

Trooper Wo.oten’s workers’ compensation attormney has stated publicly that
ultimately the workers’ compensation case was handled appropriately and the same as any
other.** This was also the conclusion of the Branchflower Report.” Independent Counsel has
uncovered no evidence that Trooper Wooten’s workers’ compensation files were ever released in
an unauthorized way."®

Governor Palin states she was not informed of any of these contacts regarding the
Wooten workers’ compensation issues. Todd Palin agre'es that he did not discuss these matters
with his wife. Further, both state that at some time in the winter of 2007, Governor Palin
communicated to Todd Palin that she was tired of talking about Trooper Wooten and didn’t want
Mr. Palin bring him up with her any more. Todd Palin agrees that the Governor told him this
and he states that he complied and avoided briﬁgin_g Trooper Wooten up with the Governor.

Michael Tibbles, Brad Thompson, Nicki Neal, Frank Bailey, Mike Nizich,
Annette Kreitzer, Kevin Brooks and Dianne Kiesel all testified that they had no conversation
about any of the foregoing with the Governor and she had no reason to know that any of the
foregoing was happening.

Commissioner Monegan reports that he received a telephone call from

Commissioner of Administration Annette Kreitzer in the summer of 2007 inquiring about

* Wesley Loy, Wooten’s Lawyer Saw No Intervention, Anchorage Daily News, Sept. 25, 2008 at A3.

* Branchflower Report at 8.

“ There are two such files. One maintained by Risk Management and another by the Workers’ Compensation
adjudicative branch in the Department of Administration. Neither file was improperly compromised. The PSEA
attached to its complaint 2 document signing the adjudicative file out to Junean from Anchorage by Mr. Michael
Monagle, Program Coordinator, Division of Workers’ Compensation. Mr. Monagie has stated, under oath, that
contrary to being involved in an unanthorized transmission of the file, the file was moved at his direction after the
allegations surrounding this case surfaced in July of 2008 and the file was placed in a secure location in his office
for just the opposite reason — to secure the fife. '
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Michael Wooten.” Commissioner Monegan states that, as he had with the Governor, Chief of
Staff Tibbles, and later Attorney General Colberg, he cut off her inquiry after a single sentence
and warned that there could b_e a lawsuit, the conversation was discoverable, “you don’t want
Trooper Wooten 1o own your house,” that the matter was resolved and over with and the subject
shou}dn’t be discussed.

Commissioner Kreitzer denies that this conversation took place. She states that
she does not believe that is it a failure of recollection on her part and that she would have
remembered the conversaﬁon had it occurred. She further states that she keeps meticulous notes -
of important contacts with others, particularly other commissioners, and that if a conversation of
this nature had occurred, she would have noted it and ﬁﬁn@ned a record of the contact. She
has no such record. No corroborative record of this call between Commissioner Monegan and
Commissioner Kreitzer has been produced. Commissioner Monegan agrees that the nature of the
inquiry Commissioner Kreitzer wished to take up with him is not known to him because he cut
off her inquiry before the precise nature of it was expressed.

In September of 2007, as reported to Commissioner Monegan by Col Audic
Holloway, Director of AST, Todd Palin called Mr. Holloway following a news event about
settling a lawsuit involving a Trooper Spitzer. According to Holloway as reported by Monegan,
Mr. Palin wanted to know what they were doing about the Spitzer settlement and why the State
was keeping an employee that was costing the State money. Col. Holloway (according to
Monegan) told Mr. Palin it was a personnel matter that was not his business. Col. Holloway was

told (again according to Monegan) that Mr. Palin told Holloway that Spitzer was a friend of

7 This contact is part of Event 10 in the Branchflower Report at 59-60 though it bears no relevance to the other
matters listed there.
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Trooper Wooten.*® Mr. Palin states he was talking to Col. Holloway about the Spitzer news item

as part of a larger conversation relating to retrieving the documents he had given Commissioner

Monegan in January of 2007. Mr Palin states the matter was a topic of conversation in Wasilla

and the Palins were getting calls about the matter at his home and he told Mr. Holloway about

the calls that were being received. Mr. Palin states Mr. Holloway stated it was a personnel
matter that couldn’t be discussed. Mr. Palin testified he said, “No problem, I understand.”

This event does not belong in a list of events related to the Ethics Act. Mr. Palin
was inquiring about a matter of public interest. He was a private citizen. The conversation had
almost nothing to do with Trooper Wooten and no action was requested with respect to Trooper
Wooten and no inquiry was made about him.

In the fallrof 2007, Commissioner Monegan reports that he received a telephone
call from Attorney General Talis Colberg about Trooper Wooten.*® Commissioner Moneg;m
responded that he cut Attorney General Colberg off at the outset of the conversation and stated
his view about civil liability as described above. Commissioner Monegan testified that he asked
Attorney General Colberg if his analysis of the legal situation was correct, and the Attorney
General agreed that it was. Commissioner Monegan testified that he asked Mr. Colberg if he
would talk to the “boss” and tell her that it was only going to “spill out” and that the more people
that get involved in this the greater the chance that this will come out in the public.
Commissioner Monegan testified that Mr. Colberg indicated he would “talk to them.”

Attorney General Colberg confirms that a conversation occurred. He states he
was making the inquiry following complaints and comments made to him by Todd Palin about

Trooper Wooten. He states Mr. Palin had not asked for any specific action to be taken with

8 This is Event 12 in the Branchflower Report at 61.
*® This is Event 13 in the Branchflower Report at 61-62.
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respect to Trooper Wooten. Mr. Palin asked Mr. Colberg if anything could be done about the
Trooper. Mr. Colberg did not know about any of the previous contacts described above that had
been madé prior to the fall of 2007 to other officials. He also did not know anything about
Trpoper Wooten when he spoke to Commissioner Monegan. Mr. Colberg does not confirm that
portion of the conversation wherein he is dfescﬁbed as agreeing with Mr. Monegan’s assessment
of the potentiql for civil liability. Mr. Colberg communicated that he understood that the matier
was over and done with and stated that he would pass that on to Mr. Palin. Mr. Colberg states he
in fact did pass on the message to Mr. Palin. Neither Attorney General Colberg, Mr. Palin nor
Commissioner Monegan ever discussed these contacts with Governor Palin.

In the fall and winter of 2007-2008 discussions were ongoing at DPS and DOA
about Trooper Wooten’s return to work. Several meetings and discussions took place involving
officials at the Director, Deputy Commissioner and Commissioner level of DOA in consultation
with officials at DPS and with Chief of Staff Tibbles of the Governor’s Office. On November
19, 2007, Mr. Tibbles requested a status report on Trooper Wooten. The meeting was aftended
by Mr. Brooks, Mr. Thompson, Ms. Neal and Ms. Kiesel was present by telephone. There were
conversations about the placement of Trooper Wooten upon his return to light duty. There is
conﬂicﬁng evidence about what was discussed. Notes of the meeting could support an inference
that the placement discussions may have meandered into discussion supporting a mofivation to
constructively discharge Trooper Woaten by assigning him to duties that would cause him to
resign. Sworn witness testimony from those attending the meeting is somewhat inconsistent with
some entries on notes taken at the time. Taken together, however, it appears that the overall

tenor of the meeting was concern on the part of Mr. Tibbles, and perhaps others, that the State
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was better off, from a potential liability standpoint, if contact between Trooper Wooten and the
~ public could be limited.

| It is crystal clear that, after the meeting, and after consultation with DPS, there
was no action taken with respect to Trooper Wooten’s return to limited duty that was designed to
cause Trooper Wooten to resign. DPS ultimately made the placement and duty assignments of
Trooper Wooten without specific direction from either the Governor’s office or DOA. All agree
that the Governor was never informed of this meeting and was not involved in any aspect of
Trooper Wooten’s workers’ compensation issues.

Todd Palin also reported to DPS, in the fall of 2007, as did Frank Bailey, that
Trooper Wooten was about to take leave to go moose hunting which was regarded as
inconsistent with his light duty status. The matter was looked into by DPS and determined not to
be true. No action was taken. All witnesses involved agree that they did not tell the Governor
about this event and she testified she did not know about it.

Also in the fall of 2007, Todd Palin reported to AST that Trooper Wooten was
seen dropping off children at school at 8:01 a.m. in his patrol car dﬁring his active duty shift.”®
DPS looked into the matter and determined the action was authorized by his supervisor. The
Governor did not know about these events. This event does not belong in a list of events
involving the Ethics Act since this is a report by a private citizen.

On February 29, 2008, Frank Bailey made a phone call to Lt. Rodney Dial of AST
at the Ketchikan Detachment that was recorded. The transcript of this recording is attached as
Ex. 6.°' Mr. Bailey knew Lt. Dial when he was a Palin campaign volunteer and from when Lt.

Dial served as legislative liaison for DPS. Neither Governor Palin nor Todd Palin knew Lt. Dial

% This is Event 11 of the Branchflower Report at 61. Commissioner Monegan alleged that he suspected, due to the
way the event was communicated, that a private investigator was involved in this report. He is mistaken.
*! This is Event 14 of the Branchflower Report at 62.

40




well. Neither the Governor nor Tedd Palin knew that Frank Bailey was going to make the call
before it was made. Neither the Governor nor Todd Palin auﬂlori;ed Mr. Bailey to discuss the
matter with Lt. bial or speak on their behalf. Mr. Bailey testified that he was making the call to
complain about the handling of Trooper -Wooten, along with other matters, and wanted to express
his view that Trooper Wooten should have been terminated. He confirms he digl this entirely on
his own and after looking at the transcript in retrospect admits that he appeared to be speaking on
behalf of Todd Palin and the Governor, but was not. He did not know the call was recorded and
did not tell either the Governor or Todd Palin that he made the call after it was completed.

In the call, Mr. Bailey described certain aspects of Mr. Wooten’s personnel
situation, and made the allegation that Trooper Wooten lied on his personnel application and that
he may have been malingering with respect to his workers’ compensation claim. Mr. Bailey
testified under oath that the source of this information was Todd Palin. Mr. Palin confirms this.
Mr. Thompson, who is mentioned on the tape, described his contact with Mr. Bailey as providing
him with information as to how the process works to contravert a workers’ compensation matter
and states that he did not share the content of the workers’ compensation file with Mr. Bailey at
all. An examination of the Dial call transcript reveals that the statements that were made by Mr.
Bailey could have come exclusively from his conversations with Todd Palin without ever
reviewing the workers’ compensation file.

Lt. Dial reported the call to AST Col. John Glass. Col. Glass reports that he
-contacted Frank Bailey and “lit in to im.” He states he told Mr. Bailey his call was improper,
the Wooten matter had been over for 2 4 years and it was wrong for him to pursue the matter

with Lt. Dial. Mr. Bailey denies this. He states instead that the conversations he had with Col.
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Glass were cordial and were about his report of the use of a patrol car by Trooper Wooten to
transport his children on multiple occasions.

Commissioner Monegan states that when he learned of the call he left a voicemail
for Frank Bailey admonishing him in the same fashion as he had Mr. Tibbles, Commissioner
Kreitzer and Attorney Géneral Colberg.’? Commissioner Monegan states he received a message
back from Mr. Bailey who said, “I read you loud and clear.” Mr. Bailey denies this took i)lace. |

The placing of this phone call, had it knowingly been done on behalf of Governor
Palin, could have been used as evidence of a violation of the Ethics Act pursuant to AS
39.52.190 which prohibits a public officer from knowingly assisting another public officer to
violate the Act. -But all agree that Governor Palin had no idea that Mr. Bailey was making this
call. Mr. Bailey didn’t specifically ask Lt. Dial to take action on Trooper Wooten, but the tenor
of his conversation made quite clear that he held the personal opinion that he thought suc:h. action
should be taken. He also made the suggestion that he was forwarding on to DPS the views of the
Governor.

The issue, as to Frank Bailey is whether he was doing so to further some private,
personal interest. A personal interest could be that Mr. Bailey was trying to curry favor with the
Governor, or Todd Palin, in making this phone call. It may also be that Mr. Bailey was
expressing his criticism of the DPS action, and inquiring into it, because he merely disagreed
lwith it on the merits. If it is the former, AS 39.52.110(b)(2) teaches that this would be the kind
of personal interest that is non-existent or speculative. See, In re Imvestigation of Ethics

Complaint Dated August 3, 2005. If 1t is the latter, AS 39.52.110(b) states that the interest of Mr.

32 That is, he discussed the fact that the matter had been grieved and was closed and he discussed the potential for
civil liability to the State.
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Bailey is of a type that is possessed generally by the public.”® Also, the Ethics Act is to be
utilized with respect to actual improper interest in a matter and not merely the appearance of an
impropriety. 9 AAC 52.010. |

Shortly after this call, on March 6, 2008 Frank Bailey called Deputy
Commissioner John Glass of DPS concerning to report that he was aware that Michael Wooten
had been observed driving his patro! vehicle with one of his children in the vehicle. He also
reported that Trooper Wooten was seen parked in a patrol vehicle outside the school, during his
shift, for an extended period.>® DPS looked into the matter and reported that while normaily
such use of a patrol vehicle was not authorized by AST, in this case there were exceptions to the
general proscription against such use that applied. Mr. Bailey, in passing on a complaint that
could have been facially valid to an agency authorized to deal with the complaint, is not a
yiolation of the Ethics Act.

In the spring of 2008, John Glass reports that he raised the issue of Trooper
Wooten with Todd Palin. He states he did so because he had heard that Mr. Palin had raised the
issue of the snow machine incident.”® Mr. Glass lectured Mr. Palin that he should leave the
Wooten issue alone as it could be an embarrassment to the Governor. Mr. Palin held his ground
as to his belief that Trooper Wooten should not be a trooper in response. Mr. Palin states that he
doesn’t believe he was the first to raise Wooten in this conversation. His response was 1o say,
“Geez, ok.”

This is an occasion when a state official brought up the matter to Mr. Palin and

admonished him not to become involved in complaining about Trooper Wooten becaunse he had

3 There were others in state government, including at DPS and DOA who were involved in the grievance procedure
itself, who did not concur with the action taken.

% This is Event 15 of the Branchflower Report at 63.
% Glass initiating the conversation with Todd Palin, and its contents, is listed as Event 16 in the Branchflower

Report at 63-64.
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previously been involved in the workers’ compensation complaint which was itself not a

“violation of any law. There is no indication this conversation was shared with anyone else in

-state government. It is not a vi'olation of the Ethics Act and does not belong on é list of events to
support a duty by the Governor to take action.

Prior to Commissioner Mogegap’s dismissal ﬁ‘o-m DPS on July 11, 2008, in the

summer of 2008;iﬂ13re were two additional miscellaneous contacts involving Trooper Wooten.

One related to avoiding assignment of Trooper Wooten to events where the Governor was

6 A second incident involved the

expected to be, which was handled as a security matter.
planned attendance by the Governor at an annual memorial event for AST. Commissioner
Monegan provided the Governor’s Office in Anchorage with a commemorative poster created
for AST. Without realizing it, the poster he provided was a photo of Trooper Wooten. While
members of the Governor’s staff were quite perplexed and outraged by the incident, reports from
those who saw the Govemor’é reaction when she was informed of it, were that she did not have a

strong reaction and did not dwell on the incident.

C. Legal Analysis Pertaining to the Acts of Others and any Duty
Governor Palin Had to Curtail Them,

Under either the legal construct described above which Independent Counsel
believes is applicable, or that employed in the Branchflower Report, this evidence does not
support a finding of probable cause against Governor Palin for “inaction” in failing to curtail the
actions Todd Palin and these officials. The first and most obvious point is that no one, not even
Commissioner Monegan, has asserted that any of these events were reported to the Governor or
that she knew about any of them. The Branchflower Report assumes that they were. On this

basis alone, there is a lack of probable cause.

%% There were other matters relating to the Governor’s security, some pertaining to the avoidance of contact with
Trooper Wooten, which are not deemed particularly relevant here and which have not been chronicied.
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¢ Second, the contacts can be broken down into four categories. One is inquiry into
the status of Trooper Wooten’s employment by officials who were inquiring on Todd Palin’s
behalf. It is apparent that each time they did so, they were unaware that a similar inquiry had
been made previously. Chief of Staff Tibbles was unaware of Todd Palin’s éarlier inquiry to
Commissioner Monegan. Attorney General Colberg didn’t know anything about the matter
when he inquired of Commissioner Monegan. If Commissioner Kreitzer made any inquiry at all;
we don’t know its intent or purpose since Commissioner Monegan did not wish to hear her out,
and Commissioner Kreitzer denies that she participated in any such conversation. As previously
discussed, Todd Palin was making inquiries without holdihg public office and cannot, by
d_eﬁnition, violate the Ethics Act. Inquiring into the status of an employment matter, without
more, is not a violation of the Ethics Act.
The second. category of contacts relate to complaint made against Trooper
Wooten including the information provided in connection with Trooper Wooten’s workers’
compensation matter. - There is nothing illegal about a private citizen bringing to the attention of
the State evidence of suspected insurance fraud. Indeed, those that work in the area state that it
happens all the time. Moreover, as a result of the information imparted, the State ordered an
independent medical evaluation, which led to a controversion of the claim, which in turn led to
Trooper Wooten being returned to work. The actions taken to supervise or monitor the process
by Chief of Staff Tibbles and others, if a bit out of the ordinary, were within the authority of the
officials participating. Mr. Tibbles explains the reason for his role was his concern that this
involved a problem employee, who had not, in his .view, had his previous matter handled
properly and he didn’t want this second issue improperly handled. Others in state government

agreed. While there may have been some discussion, and it is not clear that there was, that may
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have come close to an improper motivation regarding Trooper Wooten’s return to duty, the
conversation, if any, was brief and no improper action was taken. The Governor was not
involved and did not know aboﬁt any of these meetings and did not insert herself into the
bandling of the workers’ c(;mpensaﬁon claim whatsoever.

The third category is the Frank Bailey call. Although it is a violation of the Ethics
Act to assist another to engage in proscribed conduct under that Act, Mr. Bailey was not asked to
so assist. He was acting with neither the authority nor the knowledge of either Todd Palin or the
Governor. He was not acting within the course and scope of his authority as Director of Boards:
and Commissions and had not been given the authority to conduct this call. The call cannot be
used to charge the Governor with a failure to act under AS 39.52.960(14). Neither was the cali
made to promote a material and non-speculative personal interest of Mr. Bailey.

The fourth category consists of miscellancous events, often cited in the

~Branchflower Report that have nothing to do with violation of the Ethics Act.

None of these events, taken alone or in combination, provide evidence of probable
cause for a violation of AS 39.52.120(b)(4). If the act of others did not constitute a violation of
the Act, they also do not provide a foundation for concluding that the Governor violated the
Ethics Act by failing to stop them.

3. The Dismissal of Commissioner Monegan.

Finally, having addressed the afficmative acts of Governor Palin that had anything
to do with Trooper Wooten, and having addressed the acts of other officials and Mr. Palin, we
turn to the dismissal of Commissioner Monegan. The starting point, of course, is the
indisputable legal principle that commissioners serve at the pleasure of governors in our system,

and governors are normally free to make changes to that office without explaining why. Alaska
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Const. Art. III, Sec. 25. This is a particularly important concept, finding its source expressly
within the constitution itself, since the manner in which governors carry out their elecfed
mandate is through the appointments they make to their cabinet. The ability to appoint and
change appointments, without scrutiny, except in the rarest of circumstances, is an important
power the executive branch enjoys which cannot bé abrogated or limited without doing violence
to an express power affordéd at the constitutional level. |
Commissioner Monegan asserts that he believes he was terminated because he
upheld his legal duty to insure that the fights of Trooper Wooten were not compromised. He
appears in his papers before the Board and in his testimony to conclude this because he disagrees
with the assessment of his performance, unrelated to the Wooten matter, that has Becn articulated
by the Governor. Mr. Monegan appears to conclude that because his termination could not have
been for the reasons stated, it must have been related to the position he took with respect to
Trooper Wooten. It is not clear whether he believes that Trooper Wooten was the only reason he
was terminated or whether he believes that his termination as Commissioner was improper if that
were one the reasons. If it is the latter, there are not grounds for asserting a claim under the
Ethics Act for terminating a commissioner. Otherwise, if the Governor has valid reasons for her
actions and a claim under the Ethics Act can be made, the Governor would be unable to take the
action the constitution clearly states she may take. Her actions under such circumstances should
be sustained without bringing into play the Ethics Act. Otherwise, a Govemor who had valid
and invalid reasons for wanting to make a change would be bound to retain a commissioner. The
Ethics Act was not intended to limit a Governors actions under such circumstances. Even if it
did, the constitutional mandate would take precedence. Therefore, it is only if such a motivation

were the sole reason for the action that the Act comes into play. Commissioner Monegan also
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bases his contention on the claim that Governor Palin initially gave no reason for her action and
-then, he claims, gave several different responses for the basis for her actions.

The Governor has stated, under oath, that the Wooten mat-ter played no role in her
decision to terminate Mr. Monegan as Commissioner of DPS, Our investigation revealed that
one of the important policy platforms expressed by the Governor from the outset was to reduce
the size and cost of state government. To implement the goal of reducing the size of government
and cutting spending, a process for arriving at a budget was implemented through the Office of
Management and Budget (OMB). This was done very early in the process to provide a
centralized clearing house for discussion, debate and proposals by and between the various state
departments ‘so that budgetary triage and prioritization could be assessed. In addition,
departments were grouped, for these purposes, and assigned to a special assistaﬁt to the Governor
who would coordinate between the department to which they were assigned and OMB. The
Director of OMB was Karen Rehfeld. The Special Assistant assigned to DPS for these purposes
was Randall Ruaro. Through communication between OMB, through cabinet meetings and a
specific process managed by OMB, the Governor’s budget was to be arrived at.

Governor Palin testified that she made the decision to dismiss Commissioner
Monegan from DPS primarily for reasons related to the failure of Commissioner Monegan to
cooperate with this process. In her sworn statement, she testified to the following:

e AST had appeared to be, from time to time, requesting increases to its budget while
failing to make adequate progress on filling existing vacant positions. Governor Palin
referred specifically to an idea she had, inspired by her visit to military serving in Iraq, to
institute an aggressive recruitment program among military personnel about to leave
military service. She did not feel that there was adequate follow up on the idea, which
was presented to Commissioner Monegan.

e AST’s ten year plan was drafted and presented to the Governor for signature outside of

the OMB process described above and without consultation with OMB. The plan had
significant budgetary impacts. OMB had complained about this.
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An initiative, begun by Commissioner Monegan for a vertical sexual assault prosecution
plan for rural Alaska was championed by Commissioner Monegan with inadequate input
and vetting by OMB and gubernatorial staff. Contacts were made and plans were written
prematurely, in the Governor’s view, to seek potential federal earmark legislation to help
fund the project which was likely to be very expensive. The project would likely also
- have attendant state costs. The Governor testified that whatever the overall merits of
such a proposal, there had been inadequate involvement by OMB and gubernatorial staff
in the project before planning trips to promote the project to the Alaska delegation for
federal fonding. . . )
Commissioner Monegan had a tendency to take positions publically before checking out
whether the position he was taking was consistent with her Administration’s policy. An
example given was Commissioner Monegan’s public support for a matter that the
Governor had already vetoed.
The Governor had received reports that Commissioner Monegan had interfered with
union negotiations or had at least been more of an advocate for the union’s positions than
for managernent’s, in a fashion inconsistent with the direction of the Administration.>’
The Director of OMB lacked confidence that Commissioner Monegan would support the
positions of the Administration on budgetary matters before the legislature.
There were issues regarding proper Trooper accountability, discipline and management
that were illustrated by several high profile cases to which Commissioner Monegan had
devoted insufficient attention and response.

As a result of our iﬁvestiga‘gion, Independent Counsel had searches conducted of

the State’s e-mail database to determine if any of the concerns described by the Governor were

discussed in writing, at the time, and before the controversies that led to the matters before the

Board and the Legislature arose. Our search led to substantial corroboration that there were

ongoing complaints by OMB, members of the Governor’s Office and the Chief of Staff about

these matters and others. Attached are a representative sample of 15 such e-mails out of many

more that could cited. Exhibits 7 - 22.

An initial concern, upon reading these e-mails, was that the communications are

at the OMB and gubernatorial staff level, and thee-mails are not sent to the Governor directly.

To examine whether this was an “after the fact” justification for the action taken with respect to

Commissioner Monegan in July of 2008, Independent Counsel questioned witnesses about

57 The PSEA has filed material questioning this conclusion. But the issue is not whether the Governor was correct,
but whether she was truly receiving this input at the time, and whether she believed to be true. There is substantial
evidence that reports of this nature were reaching the Governor, See c.g. Exhibit 15.
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discussions with the Governor about these matters prior to the decision to dismiss Commissioner
Monegan. There are three witnesses, who testified under oath, who corroborated much of the
Governor’s testimony.

Randall Ruaro testified to a lengthy meeting on May 6, 2008 of gubernatorial staff
at which He participated. In this meeting, Mr. Ruaro addressed the status of each depﬁtment 1o
which he was assigned. When it came to DPS, Mr. Ruaro expressed substantial concern and
frustration about the actions of Commissioner Monegan to the Governor. He testified that he
discussed the fact that it took DPS substantially more time than other departments to obtain
critical budget related information. He described firustration over the ﬁroposal for the rural
vertical sexual assault prosecution plan which would add a number of additional and expensive
positions. He told the Governor and those present that he felt the plan did not fit into the
Governor’s stated budget priorities and had virtually no chance of passing the legislature, given
the positions that the Administration had taken with key legislators on related matters. Mr.
Ruaro reported that this initiative was being pursued in the face of 40 existing vacancies at AST,
and after these concemns had been communicated by OMB and by him, to DPS. Mr. Ruaro
further informed the Govermnor and others present that he found Commissioner Monegan
generally difficult to work with on budget matters.

Mr. Ruaro also recalled a discussion with Mr. Nizich, before July of 2008, in
which Mr. Nizich reported that the Governor was considering terminating Mr. Monegan’s as
Commissioner of DPS and was seeking advice as to whether Mr Monegan would be better
suited to serve the Administration as Director of the Alcohol Beverage Conirol (ABC) Board.

Mr. Ruaro responded that he thought it would be a very good fit, that Mr. Monegan would be
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good at that job and that unlike at DPS, his involvement in budget issues would be minimal, he
would be taking direction from a board and “he would not be involved in union issues.”
M. Nizich testified that when he was Deputy Chief of Staff in the winter of 2008

he was party to several discussions with Chief of Staff Tibbles in which concerns were raised

about Commissioner Monegan"s going outside of the agreed upon budget process. In the course

of those discussions, Mr. Nizich testified that there were two or three meetings that he attended -

previously when these issues arose concerning Commissioner Monegan came up, without
reaching the point of discussing replacing Commissionef Monegan. Governor Palin then came
to him in the May/June timeframe of 2008 and told him of her concerns with respect to
Commisstoner Monegan’s inability to control his statements about budgetary matters and those
of others within DPS. The Governor mentioned her frustration on the lack of availability of the
State’s King Air airplane for gubernatorial business. The Governor also mentioned her concerns
about the vertical sexual assault unit that was being proposed, and her concern that more
emphasis was not being placed on filling exisﬁng employment vacancies at DPS. She also
mentioned the fajlure to follow up on her “Troop to Troopers” idea, an allusion to her trip to Irag
and her desire to recruit Troopers from the military which had not been followed up on.

In early July, the conversations between the Governor and Mr. Nizich became
more definite, _and Mr. Nizich began undergoing the process of replacing Commissioner
Monegan. Kris Perry was a witness to this conversation. Though she was not directly involved
in it, she was in the room when it took place. She did not remember or pay attention to all of the
conversation, but did testify under cath to hearing portions of the conversation in which
reassigning Commissioner Monegan to be Director of the ABC Board came up. Ms. Perry

remembers that the discussion included the topic of Commissioner Monegan pushing back on the
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budget, not providing adequate support for the Goverﬁor’s budget efforts, and not being a team
pIayef. Ms. Perry specifically remembers that the Governor wanted to reassign Commissioner
Monegan because she did want entirely sever him from service within her administration. Mr.
Frank Bailey also corroborated the Governor’s assertions with respect to her concem'. about the
Commissioner’s lack of progress on trooper recruitment as part of discussions regarding
replacing Commissioner Monegan with Mr. Kopp in July of 2008.

Mr. Nizich handled the exi% interview with Commissioner Monegan. The two
men were alone. Mr. Nizich and Commissioner Monegan agree that Commissioner Monegan
posed questions to Mr. Nizich as to the reasons for his termination and that Mr. Nizich did not
answer them. According to Commissioner Monegan he asked if the action being taken related
to: Wooten? The security detail? The plane? Inadequate face time with the Governor? Mr.
Nizich testiﬁéd Mr. Wooten’s name did not come up during this dialogue.

| Commissioner Monegan, in his papers filed before the Board, asserts that the
Governor’s stated reasons for his termination as Commissioner are undercut by the Governor’s
initial failure to provide a reason and subsequent explanations which he contends evolved over
time and were inconsistent with one another. The evidence suggests that both Commissioner
Monegan and Governor Palin gave statements that evolved over time. Independent Counsel
concludes that these various statements are not proof to undercut the reasons stated by the
Governor. The evidence of contemporaneous e-mails raising issues related to the budget as
described by the Governor, plus the testimony of three corroborating witnesses testifying under

oath to the fact that these issues were seriously discussed with the Governor at the time, more
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than meet the burden, which is not a high one, given the Governor’s express rights under the
Alaska Constitution.”®

Instead, what appears to have happened is th.at initially the separation of
Commissioner Monegan from state government was amicable. It is not uncommon for
employers to refrain from providing extended public statements followiﬁg a decision to teﬁninate
an employee from a position. It is evident that Governor Palin found Commissioner Monegan’s
expertise and contribution to state government valuable in many ways, as evidenced by her
desire to retain him in an important position in state government. Mr. Nizich testified that there
was a period of reflection and vacillation by the Governor in the weeks prior to her final
decision. 7 Commissioner Monegan, for his part, initially wrote a very conciliatory e-mail to his
colleagues at the time of his departure. See Exhibit 22, attached.

Scrutiny surrounding Commissioner Monegan’s termination as Commissioner
became intense in July and August 2008. The statements and charges, back and forth, are not as
credible as the evidence that existed prior to July 2008 and the sworn testimony of officials who
were directly involved in the process prior to that time. Among the most telling of such
testimony included in all of this is the testimony of Commissioner Monegan that at no time was

he asked to fire Trooper Wooten or take any specific employment action.

4. Limitation on the Evidence Reviewed in Support of These Conclusions
A cautionary note must be made with respect to the investigation conducted.

Efforts to locate and secure all relevant e-mails have been exceedingly difficult in this case. E-

** In the Governor’s papers filed by her attorneys before the Board, Commissioner Monegan is described as being
“insubordinate™ in his actions to which Commissioner Monegan takes great exception. To the extent that the word
“insubordination” is intended to convey a direct order from the Governor to Commissioner Monegan which was
flouted or disobeyed, Independent Counsel found no evidence of such an event. Governor Palin clarified in her
testimony, that the difficulties Commissioner Monegan bad following directives were primarily between OMB and
Commissioner Monegan, and that she regarded OMB to have supervisory authority over commissioners when it
came to the budget process. See Exhibits 7-14, 16-21 attached.
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mail communication has increasingly replaced the use of written cotrespondence or making
documented phone calls. Search terms were selected to attempt to locate relevant evidence from
huge amounts of data. This was dont;, on our behalf by the Attorney General’s Office which had
frozen the electronic data of 22 relevant state officials when request by the Legislative Council’s
investigation. Efforts were made to use the most effective search terms to capture important
communications while still making the ﬁnomt of information to review manageable. But this is
an imperfect process and there were timr;s when we were in possession of pertinent
communications from other sources that did not turn up in the searches because a search term
was not used, or for some other reason. There were times when witnesses provided us with e-
mails that were pertinent that the searches had not recovered. |
Second, we are concerned about the use by the Governor and some of her staff of
- private e-mail accounts for government business. This is not illegal. But the practice, along with
what we found to be bad advice that was e;pparently received within the Governor’s Office, does
not give us the assurance that we were able to- locate all of the e-mails. In particular, the
Governor and Frank Bailey conducted government business on private accounts. Todd Palin, of
“course, did not have a government e-mail account. Both Governor Palin and Frank Bailey
testified that they had been told there was not a document retention policy that applied to e-mails
in the Governor’s Office. Our investigation revealed that if they received this advice, it was
mistaken. - We found document retention schedules for the Governor’s Office and for the
Director of Boards and Commissions that were specific and readily available at the Office of
State Archives.
The Governor and Frank Bailey deleted e-mails without consulting this schedule

(since they did not know of its existence). The Governor stated that she relied upon the state .
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computer system to catch and archive any e-mails that would be sent to a recipient with a state e-
mai] address. This would not capture any e-mails, however, sent between the Governor’s private
accoﬁnt and ax?y other private account, including Frank Bailey’s and Todd Palin’s.

We were provided existing e-mails from the Governor’s private Yahoo account as
it existed at the time of its closing when the account was hacked by an intruder in September
2008. Nothing was in them that shed any light on this matter. Independent Counsel contacted
the Legal Department for Yahoo and spoke with Emily Hancock who stated that e-mails on
Yahoo accounts are currently beyond retrieval between 24 and 48 hours after deletion, making a
subpoena to Yahoo for deleted e-mails fruitless.”

We also investigated a private e-mail network that was opened by Frank Bailey
for the intended use of Governor Palin, Todd Palin, Frank Bailey, Ivey Fry and Kris Perry. E-
mail accounts were not specifically activated for the Goyernor on this account until late July of
2008. The accounts for Governor and Todd Palin were a.Iso shut down on September 17, 2008.
Accounts for the others were shut down on October 15, 2008. According to the system
administrator, who backed up all information that existed on the account as of September 17%,
any e-mails deleted longer than 14 days prior to account closure would not have been backed up
and could not be retrieved as part of the backup process.

Independent Counsel cannot say that any e-mails were destroyed that were
pertinent to this inquiry. Neither can it be said that they were not.*® There are separate judicial
proceedings looking into the creation, maintenance and preservation of state records. We
understand that a working group has been created to discuss the issue and recommend action.

We recommend that the private use of e-mail accounts specifically created to be used to conduct

% Frank Bailey’s private account was also at Yahoo.
 Our investigation suggested that the archiving on the State computer system is only guaranteed for a period of six
to seven months unkess human intervention places e-mails into the archiving system to preserve public records.
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state business be fully addressed. We also recommend that the document retention policies in
the Governor’s Ofﬁce‘ be reviewed and that there be additional communication as to what the
current requirements are.
CONCLUSION
There is no probab}e cause to believe that the Governor, or any other state ofﬁc1a1
violated the Alaska Executive Et}ucs Act in connection with these matters.

Dated this 3™ day of November, 2008.

T/{mothy J. Cye/no(‘ o |
Independent el to the Personnel Board

56
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September 27, 2007 email from Sarah Palin to Walt Monegan

February 29, 2008 transcript of conversation between Frank
Bailey and Trooper Rodney Dial

June 27, 2007 email string from Christopher Clark to Karen Rehfeld
August 6, 2007 Memorandum from Karen Rehfeld

October 9, 2007 email string from Karen Rehfeld to Randall Ruaro
October 26, 2007 Memorandum from Karen Rehfeld
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March 3. 2008 email string from Randall Ruaro to Karen Rehfeld
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From: Sarah Palin [mailto:gov.sarah@yahoo.com]
Sent: Wednesday, February 07, 2007 8:04 AM

To: walt_monegah; mike_ tibbles
$ubject: CGNHDEN‘HAL cop bil

Walt - you mentioned wanting fo tesitfy on a bill re: pohce officers killing someone, then f&cmg 99 yrs,

Youar:e abgolutely free to spesk your mind on this,

fWhen asked about it, Just to let you know, Fm also gomgto speakmy mind on it. For police officers to
ivxolata the public frust is a grave, grave violation - in my opinion. We have too many examples lately of
leops and troopets who viofate the pubic trust and DPS has come across as mesely turning a blind sye or
protecting that officer, seemingly "for the good of the brothethood”. ‘The smrder and rapss in rurnl AK by

f

f ofﬁcsrs ars sl fresh in Alaska's mmd. )

i
_z Insharinga fow parsopal examples with yon {ipcinding the trooper who used {0 be related fo me - the one
+ who illegally killed the cow moose out of season, without a tag - he's still brapging bout it in my
: hometown and after another cop confessed to witnessing the kill, this huoperwas Yinvestigated" for over
¢ ayoar and merely given a slap on the wirist... though he's out there arresting people today for the same
i erime] This is the sams frooper who shot his 11-yr-pld stepson with a taser gun, was seen drinking in his
; patrol car, was pulted over for drank driving but let off by 2 co-worker & brags sbout this ingident to this |
i day... he theatened to kill his estranged ‘wife's parent, refused to be transfered to raral Alaska and
3, contimned to disparage Natives in words and fone, he continues fo harass and intimidate his ex, - even
; after being slapped with a restraining order thaf wes lified when his supervisors infervened... he threatens
=: to atways be able to come ont on top because he's "gof the badge?, ete. efc, etc.) This trooper is still out oni
i the street, in fact he's been promoted. 1 was ajoke, the whole yéar long "investigation” of him - in fact
 those who passed along the serious information about him to Fulia Grimes and Tandesks were fhreatened
i with Jegal action from the trooper's anion for speakmg abont it, (This is the same frooper who's out there
today telling people the new administration iz going to destroy the tmoper orgmmatwn, and that he'd

i*never work for that b+, Palin®. )

Anyway justa personal example of what I've personally Seen out them and had to live with fortwo
tyears - and this is what people in the Valley are putting op with (those many residents who know of this
;trooper time-bomb who's supposed to be "protecting” them), Fve heard toe many stoties fom others
}across this state who believe DPS has been overly protective of their own, to the deiriment of DPS, to the
; chargin of the public, and it all leads to the erosion of faith Alaskans should have in their law enforcement

! officials.

i .
13 .
}‘ Tust my opinion - I know you know I've experienced a lot of frustration with this issue. I know Todd's
{ even expressed fo you 2 lot of concem about our family's safety after this trooper threatened to kill a
| family member - so you need to know that i1 am a supporter of whatever we can do to build trust back
! into DPS, then thers are meny other Alaskans in the same boat we are and may look on this new cop bill

as a good thing.

wresyy sy o

Thanks for letting me share my concemns with you,
Sarakh
EBxpecting? Get great news right away wﬂh email Aubg-Check.
Try the Yahoo! Mail Betn, , o
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From: gov.sarah [malltogov.samh@yahoo.com]
Sent: Monday, May 07, 2007 1:09 AM
To: Walt C Monegan; Michae! A Tihbles

. Subjech: Re: FW: Commissioner Notification

You're right Walt - the majority are good folls. 1 just get so heartbroken fof Alaskaris when the trust they
dessrve to have o their officials gets chipped awizy, Our residents will be disappointed in this officer - but
you'rs tight that AST took it seriously avd dealt Wwith this specific problem. Xt comes on the hels ofﬂae
Ivanoff Act, so may be raw io some folks and there it a hefghtened sensitivity to the wrongdoings ofpwce
officers xight now, I belleve. Add to that the recent arrests in Japeans, -

T 2 50 thank6il fids was acted upon quickly
Thank yon,
~—=-Otiginal Message-—~—

From: Walt € Monegan HI <walt_monegan@dps.state.ak.ns>
Date: S, 06 May 2007 16:55:09

- To:8araki Pelin <gov.sarah@yahoo,con>

CeMike Tibbles <mike tibbles@gov.stata.akus>
Subject: Re: FW: Commissioner Notification

The positive on this i3 that AST acted on a complaint, investignted

it, and arrested the suspect Trooper withont fn fare or hesitation.
Please remernber that the vast majority of these men and women strive
everyday and every £all fo Iive to onrs and everyone's expectations.

~Walt

- —— Original Mossags ~——

From: Sazh Palin <gov.saraiv@yakoo.con>
Date; Sunday, May 6, 2007 3:33 pm

Subjeot: Re: FW: Commissioner Notification

Tao: Wike Tibbles <miks_tibbles@gov.state.sk.ug>

. Cp: Walt C Monegan <walt, monegan@dps.statealius>

> well Mije: - between this and the message I recoived the other
> night where an Ak State Trooper recently told a friend of family
> that he could further “mess with the govemor's sister” by
> claiming falsehoads about us - weil - some of our “finest” in
> uniform continne to disappoint.
>
> ¥ am cc-ing Walt on this,
-
> Mike Tibbles <qnike tibbles@sov stae.akus™ wrote:
> FY1
>
>NOT FOR PUBLIC RELEASE
>
> Date: May S, 2007
> Time: 1955 hours
> Case Number: 07-34187
: . Exhibit 3 T -
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-

>Sn1ﬁm_ASTMembﬁmmtédeA2

>Post: FAIB

>

> Synopsis: On fhe evening of Thursdsy, May 3, 2007 Aluska State
> Troopess in '

* > Fairbanks reccived information alleging that an off duty Alaska State

> Trooper had sexually assaulted a 15 year old juvenile, A criminal
> investigation was initiated by members of the Alaska Buresu of

" > Ynvestigation. .
>

> Following en investigation, Junior Anthony, age 34 of Fairbanks, was
> arrested at his residence on Saturday, May S at approximately 1925

> hones Mr, Anthony was transporied to the Fairbanks Correctional

> Ceater where he

> vens booked on one sount of Sexual Assault in the Ind Degtae.

> : ; .

> Jurior Anthony is an Alaska State Trooper assigned fo uniformed

> patvol in ’

> Faitbatiks.

VVVVYVY

> Alihh...imagining fhat frresistible "new car™ smell?
> Check oninew cats at Yahoo! Auios.

Exhibit 3
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Sep~15=08  Di:18pm  Frow-Clapp Peterson st af. 8072728505 7-135  P.02I/085 52T
. FW: (ara's gun issne Page  of}
From:  Perry, Kistina ¥ (GOV)

Seht:  Tuesday, July 17, 2007 12248 PM

To:  Whseler, Gary R(SOV); Cockrell, Robert A (GOV)
Suhjest; FW: Gara's gun issue

FYL

~Ciiginal Messape——

Frorn: Palin, Sarh (GOV sponsored)
Senr: Tuesday, July [7, 2007 6:16 AM
Tor Monegan, Walt C {DPS}

Ce: Colberg, Talis §{LAWY; Tkdwnr@yahoo.contt
Subject- Gam's gon Issus

Walt- we'll a5k you to chlme in on Gur's proposal ret the gun fsme i inday's ADN wien we all can sit dows to diseuss the-
\ Y

.- ‘The Hrst thought that kit me when rm Gare’s quote abont people not bring able 1 buy guts when they'rs thretening
kil sonreons wenl (o sy ex Brotherin-law, the wovpes, who threstentd to Kill my

dad yet wes not svan veprioianded by his
bosses and st o fhis day carrles & gun, of conrsy, Wo can't have dophle standards, Bashember when that death theens was

reporied, and follow-an theats fom Mike thar be was going o *bring Seral 2nd ber Sunfty down® « Ingrend of any reprinand
WE wete told by trooper yojon personne! tiat we'd be sed iFwe talled abovt those threars, Amazing, And he's stilla
e,

per, and Be 20l camivg 2 gun, and he stll tells anyonz who will fistan vhel hie will "never wark for that b*itch” (ore)
becausc he bas such angorand distain owards sy ity )

So consisiEney is aecded here Mo one's sbove the Taw. I the faw needs 1 be changed m oot allow ascess 1o guns for people
tiwrenzening w kill someone, it moust apply (0 sveryoné.

ﬁ'opcﬁtlly we'll all sheez on (s soop, 85 Gaxe will be expecing a respofise sgon.

' e PBOOCT
Exhibit 4 S
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5859 301

From:. _ Pelin, Sarsh (GOV sponsoret) ]
Sent: Thursday, September 27, 2007 6:28 PM
To: ExternalEmailgsp

Subject: Fw: Gonfidenfial - Spitzer

----- Original Message -~---

Prom: Palin, Sarah (GOV sponsored)

To: 'fthot7eyaboo.com' <Etbo07@yahoo.comn>
Sent: Thu Bep 27 17:19:06 2007

Sebject: Fw: Confidential - Spikzer

These didn't reach audie and john. Pls send

=== Original Message -----
From: Palin, Sarah (GOV sponsoxed)

To: Glass, John D (DPS); Holioway, RAudie E (DPS)
Sent: Thu Sep 27 17:16:47 2007

Subject: Fw: Confidential - Spitzexr

—————— Original Heesage------
To: Walt Momegan

Sent: Sep 27, 2007 B:49 AM
Subject: Confidential - Spitzer

Walt- could you provide me any documentation regarding the state's settlement of Trooper
Spitzer’s case (I saw it on the news last might - I badn't even known that this trooper
was in trouble again. He's the same one who was statiomed in the valley and had a bad
rapntation along with his fellow trcoper whom we'we talked about before, and this is at
least the second public case invelving Spitzer and allegations of his abuse of power).

What I need is just the factual info that proves this was a DPS issuve and I was not a part
of any settlement. I was not advised, nor requested to participate in this... as is the
appropriate way of handling such a case. T ask besvausz I've already heard the accusation

that "I¥ settled with a bad cop.

I'd like to explain facﬁually what an elected official's role is in cases like this (that

being, T had no role io this).
Thank you. :

V1T - 2225
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Page 1 of 1




00001
1

2

3

4

5 -
6

7

8

9
10 TRANSCRIPT OF CONVERSATION

11 BETWEEN

12 FRANK BAILEY AND TROOPER RODNEY DIAL
13 FEBRUARY 29, 2008

14 '

15

16

17

18

i9

20

21

22

23

24

25

BAILEY DAIL PHONE CALL FEB 29 2008 Page 1

Exhibit 6
Page 1 0of 22















































































































































































